
FACT WITNESSES

Expenses related to the testimony of a fact witness, either at trial or deposition,
including fact witness fees, witness travel costs and related travel expenses, and
expenses for service of subpoena, are not paid out of the CJA appropriation.   Instead,
these expenses are paid by the Department of Justice through the United States
Marshal Service (USMS) pursuant to Fed. R. Crim. P. 17 and 28 U.S.C. § 1825.  

There is a publication from the USMS called “Public Defender’s Handbook” that
provides detailed information concerning the manner in which the USMS assists
Federal Public Defenders and court-appointed counsel with witness subpoenas and
reimbursement issues. Public Defender’s Handbook can be located at
http://www.usmarshals.gov/prisoner/pdhandbook.htm
   

Also, see Guide to Judiciary Policies and Procedures, Volume 7, Part A, Chapter
 3. 13  for guidance on payment of witness fees generally which can be found at
http://www.uscourts.gov/defenderservices/publications.html

Subpoenas:

See LCrR 17.1 regarding request for and issuance of subpoenas, service of
subpoenas, and payment of fees.

The USMS serves subpoenas for the government and for defendants of Public
Defender or CJA court-appointed counsel.  CJA funds are not available to pay for
private process servers and attorneys should not hire a process server to serve these
subpoenas.  See to Fed. R. Crim. P. 17(b).

The USMS should have at least 10 working days for service of subpoena.

Counsel should attach to the subpoena an OBD-2, Instructions for Fact
Witnesses Appearing on Behalf of the United States Government (or Subpoenaed
on Behalf of Indigent Defendant).  This form provides the fact witness with details
regarding allowable expenses for attendance, transportation, lodging and meals, etc.

When submitting a subpoena for service to the USMS, counsel must fill out a
U.S. Marshal's Form 285, Process, Receipt and Return Form, for each fact witness. 
This form is available in paper format in the Clerk's Office.   A PDF  fillable version of
the U.S. Marshal Form 285, Process Receipt and Return Form, can be located at
http://www.usmarshals.gov/process/usm-285.pdf



Fact Witness Voucher

Once a witness is advised that his or her attendance is no longer required, a
Fact Witness Voucher, Form OBD-3, is obtained from the U.S. District Court Clerk’s
Office for each witness subpoenaed.  The voucher must be prepared by the witness,
with the assistance of counsel, and submitted to the U.S. District Court Clerk’s Office
for review and approval.   If approved, the Clerk’s Office will then submit the voucher to
the USMS for payment.  NOTE:  Witnesses should not deliver the voucher to the
U.S. Marshal’s office.

The USMS will review the voucher for completeness and accuracy, then process
the voucher for payment.   Because the payment will be mailed to the address on the
voucher, care and attention should be taken to make sure that the address is accurate
and legible. Under unusual circumstances, the USMS may pay the witness immediately
if the witness requires the funds to return home and prior arrangements have been
made.

For further information on payment of witnesses fees, travel arrangements, etc.,
counsel should contact the USMS at (603) 225-1632.

Counsel can access the following instructions and forms at the court’s website. 

• Form OBD-2 (USDCNH-113, NH version of this form), Instructions
for Fact Witnesses Appearing on Behalf of the United State
Government (or Subpoenaed on Behalf of Indigent Defendant) 

• Form OBD-3, Fact Witness Voucher

 

http://www.usmarshals.gov/prisoner/obd3.pdf

