
C
o

m
p

ariso
n

o
f

C
u

rren
t

F
ed

eral
C

ivil
R

ules
an

d
th

e
P

ro
p

o
sed

A
m

e
n

d
m

e
n

ts
E

ffectiv
e

D
e
c
e
m

b
e
r

1
,

2
0

1
5

O
ld

R
u

le

R
ule

1.
S

cope
an

d
P

u
rp

o
se

T
hese

rules
g

o
v

em
the

procedure
in

all
civil

actions
and

proceedings
in

the
U

nited
S

tates
district

courts,
exceptas

stated
in

R
ule

81.
T

hey
should

b
e

construed[,l
an

d
adm

inistered!,
a
n

d
em

p
lo

y
ed

b
y

th
e

c
o

u
rt

a
n

d
th

e
p

arties]
to

secu
re

the
just,speedy,

and
inexpensive

determ
ination

o
f

every
action

and
proceeding.

N
e
w

R
u

le

R
ule

1.
S

cope
an

d
P

u
rp

o
se

T
hese

rules
govem

the
procedure

in
all

civil
actions

and
proceedings

in
the

U
nited

S
tates

district
courts,

exceptas
stated

in
R

ule
81.

T
hey

should
be

constm
ed,

adm
inistered,

and
em

ployed
b

y
the

court
and

the
parties

to
secure

the
just,speedy,

and
inexpensive

determ
ination

o
fevery

action
and

proceeding.

C
o

m
m

e
n

ta
rv

R
ule

1
is

am
ended

to
em

phasize
that

ju
st

a
s

th
e

c
o

u
rt

sh
o

u
ld

c
o

n
stru

e
a
n

d

adm
inister

these
m

les
to

secure
th

e
ju

st,
speedy,

and
inexpensive

determ
ination

o
fevery

action,
the

parties
also

share
the

responsibility
to

em
ploy

the
m

les
in

the
s
a
m

e
w

a
y

.

T
h

is
a
m

e
n

d
m

e
n

t
n

e
ith

e
r

c
re

a
te

s
a

n
e
w

independent
source

o
fsanctions

n
o

r
does

it
abridge

the
scope

o
fany

other
o

f
th

e
se

m
le

s.

T
hisdocum

entis
provided

by
the

U.S.D
istrictC

ourtfo
r

the
D

istricto
fM

arylandfo
r

reference
purposes

only
and

does
notconstitute

legaladvice.



C
o

m
p

ariso
n

o
f

C
u

rren
t

F
ed

eral
C

ivil
R

u
les

an
d

th
e

P
ro

p
o

sed
A

m
en

d
m

en
ts

E
ffectiv

e
D

ecem
b

er
1,

2
0

1
5

O
ld

R
u

le

R
u

le
4.

S
u

m
m

o
n

s

(d)
W

aiving
S

ervice.

(I)
R

eq
u

estin
g

a
W

aiver.

(C
)

be
accom

panied
b

y
a

copy
o

fthe
com

plaint,2
copies

o
fa[the]

w
aiver

form
[

ap
p

en
d

ed
to

th
is

R
ule

4],
and

a
prepaid

m
eans

for
retum

ing
the

fo
rm

;

(D
)

inform
the

defendant,using
text

proscribed
in

F
o

n
n

5
[th

e
fo

rm
ap

p
en

d
ed

to
th

is
R

u
le

4],
o

fthe
consequences

o
fw

aiving
and

not
w

aiving
service;

(m
)

T
im

e
L

im
itfo

r
Service.

Ifa
defendant

is
not

served
w

ithin
4

3
0

[90J
days

after
the

com
plaint

is
filed

,
th

e
co

u
rt

-
o

n
m

o
tio

n
o

r
o

n
its

o
w

n
after

notice
to

the
plaintiff-

m
ustdism

iss
the

action
w

ithoutprejudice
againstthe

defendant
or

order
that

service
be

m
ade

w
ithin

a
specified

tim
e.

B
utif

the
plaintiffshow

s
good

cause
for

the
failure,

the
c
o

u
rt

m
u

st
e
x

te
n

d
th

e
tim

e
fo

r
se

rv
ic

e
fo

r
a
n

appropriate
period.

T
his

subdivision
(m

)
does

not
apply

to
service

in
a

foreign
country

under
R

ule
4(f)

or
4

(j)(l)
[o

r
to

service
o

f
a

notice
u

n
d

er
R

u
le

7
1

.1
(d

)(3
)(A

)l.

N
e
w

R
u

le

R
u

le
4.

S
u

m
m

o
n

s

(d)
W

aiving
S

ennce.

(1)
R

equesting
a

W
aiver.

(C
)

be
accom

panied
by

a
copy

o
fthe

com
plaint,2

copies
o

fthe
w

aiver
form

appended
to

this
R

ule
4,

and
a

prepaid
m

eans
for

retum
ing

the
form

;

(D
)

inform
the

defendant,
using

the
form

appended
to

this
R

ule
4,

o
fthe

consequences
o

fw
aiving

and
not

w
aiving

service;

(m
)

T
im

e
L

im
itfo

r
S

ennce.
Ifa

defendant
is

not
served

w
ithin

90
days

after
the

com
plaint

is
filed,

the
court

-
on

m
otion

or
on

its
ow

n
after

notice
to

the
plaintiff-

m
ust

dism
iss

the
action

w
ithout

prejudice
against

th
e

d
e
fe

n
d

a
n

t
o

r
o

rd
e
r

th
a
t

se
rv

ic
e

b
e

m
a
d

e

w
ithin

a
specified

tim
e.

B
ut

ifthe
plaintiff

show
s

good
cause

for
the

failure,
the

court
m

u
st

e
x

te
n

d
th

e
tim

e
fo

r
se

rv
ic

e
fo

r
a
n

appropriate
period.

T
his

subdivision
(m

)
does

not
apply

to
service

in
a

foreign
country

under
R

ule
4(f)

or
4(j)(

1)or
to

service
o

f
a

notice
under

R
ule

71.1(d)(3)(A
).

C
o

m
m

e
n

ta
ry

F
orm

s
5

and
6

are
now

directly
incorporated

into
R

ule
4

because
o

fthe
abrogation

o
fR

ule
84

and
the

other
o

ffic
ia

l
fo

rm
s.

T
he

presum
ptive

tim
e

for
serving

a
defendant

is
reduced

from
120

days
to

90
days.

T
his

change,
together

w
ith

the
shortened

tim
es

for
issuing

a
scheduling

order
set

b
y

am
ended

R
ule

16(b)(2),w
ill

reduce
delay

at
the

beginning
o

f
litigation.

T
h

e
fin

a
l

se
n

te
n

c
e

is
a
m

e
n

d
e
d

to
m

a
k

e
it

c
le

a
r

th
a
t

th
is

re
fe

re
n

c
e

to
R

u
le

4
in

R
u

le

71.1(d)(3)(A
)

does
not

include
R

ule
4

(m
).

S
hortening

the
tim

e
to

serve
under

R
ule

4(m
)

m
eans

thatthe
tim

e
o

fthe
notice

required
by

R
ule

15(c)(1)(C
)

for
relation

b
a
c
k

is
a
lso

sh
o

rte
n

e
d

.
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C
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R
u
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an

d
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e
P

ro
p

o
sed

A
m
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d

m
en
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E

ffectiv
e

D
ecem

b
er

1,
2

0
1
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O
ld

R
u

le

R
ule

16.
P

retrial
C

onferences:
S

cheduling:
M

an
ag

em
en

t

(h)
S

cheduling.

(1)
S

cheduling
O

rder.
E

xcept
in

categories
o

f
actions

exem
pted

by
local

rule,
the

districtjudge
-

or
a

m
agistrate

judge
w

hen
authorized

by
local

rule
-

m
ust

issue
a

scheduling
order;

(A
)after

receiving
the

parties'report
under

R
ule

26(f);
o

r

(B
)

after
consulting

w
ith

the
parties'attorneys

and
any

unrepresented
parties

at
a

scheduling
conference

b
y

telephone,
m

ail,
or

other
m

eans.

(2)
T

im
e

to
Issue.

T
h

e
ju

d
g

e
m

ust
issue

the
scheduling

order
as

soon
as

practicable,b
u

tin
any

event
[unless

th
e

ju
d

g
e

finds
good

cau
se

fo
r

delay,
th

e
ju

d
g

e
m

u
st

issue
it]

w
ithin

the
earlier

o
fT

30
[90]

days
after

any
defendanthas

been
served

w
ith

the
com

plaint
or

9
0

[60]
days

after
any

defendant
h

as
appeared.

N
e
w

R
u

le

R
ule

16.
P

retrial
C

onferences:
S

cheduling:
M

an
ag

em
en

t

(b)
S

cheduling.

(1)
S

cheduling
O

rder.
E

xcept
in

categories
o

factions
exem

pted
by

local
rule,

the
districtjudge

-
or

a
m

agistrate
judge

w
hen

authorized
by

local
rule

-
m

ust
issue

a
scheduling

order;

(A
)after

receiving
the

parties'report
under

R
ule

26(f);
or

(B
)

after
consulting

w
ith

the
parties'

attorneys
and

any
unrepresented

parties
at

a
scheduling

conference.

(2)
T

im
e

to
Issue.

T
h

e
ju

d
g

e
m

ust
issue

th
e

scheduling
order

as
soon

as
practicable,

but
unless

the
ju

d
g

e
finds

good
cause

for
delay,

the
ju

d
g

e
m

ust
issue

it
w

ithin
the

earlier
o

f
90

days
after

any
defendant

has
been

served
w

ith
the

com
plaint

or
60

days
after

any
defendant

has
appeared.

C
o

m
m

e
n

ta
rv

T
he

provision
for

consulting
at

a
scheduling

conference
b

y
"telephone,

m
ail,

o
r

o
th

er
m

ean
s"

is
d

eleted
.

T
h

e
conference

m
ay

be
held

in
person,by

telephone,
or

by
m

ore
sophisticated

e
le

c
tro

n
ic

m
e
a
n

s.

T
he

tim
e

to
issue

the
scheduling

order
is

reduced
to

th
e

earlier
o

f
90

days
(n

o
t

120
days)

after
any

defendant
has

been
served,

or
60

days
(not

90
days)

after
any

defendant
has

appeared.
T

his
change,

together
w

ith
th

e
shortened

tim
e

for
m

aking
service

under
R

ule
4(m

),
w

ill
reduce

delay
at

the
beginning

o
f

litigation.
A

t
the

sam
e

tim
e,

a
n

ew
provision

recognizes
that

the
court

m
ay

find
good

cause
to

extend
the

tim
e

to
issue

the
scheduling

order.
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P
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A
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R
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(continued)

(3)
C

ontents
o

fthe
O

rder.

(B
)

P
erm

itted
C

ontents.
T

he
scheduling

order
m

a
y

:

(H
i)

provide
for

disclosure!,!
e
r

discovery!,
o

r
preservation!

o
felectronically

stored
inform

ation;

(iv)
include

any
agreem

ents
the

parties
reach

for
asserting

claim
s

o
fprivilege

or
o

fprotection
as

trial-
preparation

m
aterial

after
inform

ation
is

produced!.Including
ag

reem
en

ts
reach

ed
u

n
d

er
F

e
d

e
ra

l
R

u
le

o
f

E
v

id
en

ce
5

0
2

;

(v)
d

irect
th

a
t

b
efo

re
m

o
v

in
g

fo
r

an
o

rd
er

relatin
g

to
discovery,

th
e

m
o

v
an

t
m

u
st

req
u

est
a

co
n

feren
ce

w
ith

th
e

co
u

rt;]

(v!vf])
set

dates
for

pretrial
conferences

and
for

trial;
an

d

(w
lviV

l)
include

other
appropriate

m
atters.

N
e
w

R
u

le

R
ule

1
6

(continued)

(3)
C

ontents
o

fthe
O

rder.

(B
)

P
erm

itted
C

ontents.
T

he
scheduling

order
m

ay;

(H
i)

provide
for

disclosure,
discovery,

or
preservation

o
felectronically

stored
in

fo
rm

atio
n

;

(iv)
include

any
agreem

ents
the

parties
reach

for
asserting

claim
s

o
fprivilege

or
o

f
protection

as
trial-

preparation
m

aterial
after

infonnation
is

produced,
including

agreem
ents

reached
under

Federal
R

ule
o

f
E

v
id

en
ce

5
0

2
;

(v)
direct

that
before

m
oving

for
an

order
relating

to
discovery,

the
m

ovant
m

ust
request

a
conference

w
ith

the
court;

(v/)
set

dates
for

pretrial
conferences

and
for

trial;
an

d

{vH
)

include
other

appropriate
m

atters.

C
o

m
m

e
n

ta
ry

T
he

scheduling
order

m
ay

provide
for

preservation
o

felectronically
stored

in
fo

rm
atio

n
,

w
h

ich
w

as
also

ad
d

ed
to

the
provisions

o
fa

discovery
plan

under
R

u
le

26(f)(3)(C
).

P
arallel

am
endm

ents
to

R
ule

37(e)
recognize

that
a

duty
to

preserve
discoverable

inform
ation

m
ay

a
rise

b
e
fo

re
a
n

a
c
tio

n
is

file
d

.

T
h

e
scheduling

order
m

ay
also

include
agreem

ents
incorporated

in
a

court order
issu

ed
u

n
d

er
E

v
id

en
ce

R
u

le
5

0
2

,
controlling

the
effects

o
fdisclosure

o
f

inform
ation

covered
by

attorney-client
privilege

o
r

w
ork-productprotection.

T
his

topic
w

as
also

added
to

the
provisions

o
fa

discovery
plan

under
R

u
le

26(f)(3)(D
).

F
inally,

the
scheduling

order
m

ay
direct

thatthe
m

ovant
m

ust
request

a
conference

w
ith

the
court

before
filing

a
m

otion
for

an
order

relating
to

discovery.
H

ow
ever,

the
decision

w
hether

to
require

such
conferences

is
leftto

the
discretion

o
fthe

ju
d

g
e

in
each

c
a
s
e
.
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R
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R
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26.
D

u
ty

to
D

isclose:
G

en
eralP

rovisions;
G

o
v

ern
in

g
D

isco
v

ery

(b)
D

iscovery
S

cope
an

d
L

im
its.

(I)
S

cope
in

G
eneral.

U
nless

otherw
ise

lim
ited

by
court

order,
the

scope
o

fdiscovery
is

as
follow

s:
P

arties
m

ay
obtain

discovery
regarding

any
nonprivileged

m
atter

that
is

relevant
to

an
y

p
arty

's
claim

or
defense[

an
d

p
ro

p
o

rtio
n

al
to

th
e

needs
o

f
th

e
case,

co
n

sid
erin

g
th

e
im

p
o

rtan
ce

o
f

th
e

issu
es

a
t

sta
k

e
in

th
e

actio
n

,
th

e
a
m

o
u

n
t

in
co

n
tro

v
ersy

,
th

e
p

arties'relativ
e

access
to

relev
an

t
in

fo
rm

atio
n

,th
e

p
arties'reso

u
rces,

th
e

im
p

o
rtan

ce
o

f
th

e
d

isco
v

ery
in

reso
lv

in
g

th
e

issues,
a
n

d
w

h
eth

er
th

e
b

u
rd

en
o

r
ex

p
en

se
o

f
th

e
p

ro
p

o
sed

d
isco

v
ery

o
u

tw
eig

h
s

its
likely

b
en

efit.
In

fo
rm

atio
n

w
ithin

this
scope

o
fdiscovery

need
n

o
t

b
e

a
d

m
is

s
ib

le
in

e
v

id
e
n

c
e

to
b

e

d
isco

v
erab

le.)

—
including

the
existence,

dG
scription,

nature,
custody,

condition
and

location
o

fany
docum

ents
or

other
tangible

things
and

the
identity

and
location

o
f

persons
w

ho
Icnow

o
fany

discoverablo
m

atter.
For

good
cause,

the
court

m
ay

order
discovery

o
fany

m
atter

relevant
to

the
subjectm

atter
involved

in
the

a
c
tio

n
.

R
e
le

v
a
n

t
in

fo
rm

a
tio

n
n

e
e
d

n
o

t
b

e
a
d

m
issib

le

at
the

trial
ifthe

discovery
appears

reasonably
calculated

to
lead

to
the

discovery
o

fadm
issible

evidence.
A

ll
discovery

is
subject

to
the

lim
itations

im
posed

by
R

ule
26(b)(2)(C

).

N
e
w

R
u

le

R
ule

26.
D

uty
to

D
isclose:

G
en

eral
P

r'ovisions:
G

overning
D

iscovery

(b)
D

iscovery
S

cope
an

d
L

im
its.

(I)
S

cope
in

G
ener-al.

U
nless

otherw
ise

lim
ited

b
y

court
order,

the
scope

o
f

discovery
is

as
follow

s:
P

arties
m

ay
obtain

discovery
regarding

an
y

nonprivileged
m

atter
that

is
relevant

to
any

party's
claim

or
defense

and
proportional

to
the

needs
o

fthe
case,

considering
the

im
portance

o
fthe

issu
es

at
stak

e
in

th
e

actio
n

,
th

e
am

o
u

n
t

in
controversy,

the
parties'relative

access
to

relevant
inform

ation,the
parties'resources,

the
im

portance
o

fthe
discovery

in
resolving

th
e

issu
es,

an
d

w
h

eth
er

th
e

b
u

rd
en

o
r

expense
o

fthe
proposed

discovery
outw

eighs
its

likely
benefit.

Inform
ation

w
ithin

this
scope

o
fdiscovery

need
not

be
a
d

m
issib

le
in

e
v

id
e
n

c
e

to
b

e
d

isc
o

v
e
ra

b
le

.

C
o

m
m

e
n

ta
ry

In
fo

rm
a
tio

n
is

d
isc

o
v

e
ra

b
le

u
n

d
e
r

revised
R

u
le

26(b)(1)
if

it
is

relevant
to

an
y

p
arty

's
claim

o
r

d
efen

se
an

d
is

proportional
to

the
needs

o
fthe

case.
T

h
e

c
o

n
sid

e
ra

tio
n

s
th

a
t

b
e
a
r

o
n

proportionality
are

taken
from

R
ule

26(b)(2)(C
)(iii),

w
ith

slight
m

o
d

ific
a
tio

n
s.



C
o

m
p

ariso
n

o
f

C
u

rre
n

t
F

ed
eral

C
ivil

R
u

les
an

d
th

e
P

ro
p

o
sed

A
m

en
d

m
en

ts
E

ffectiv
e

D
ecem

b
er

1,
2

0
1

5

O
ld

R
u

le

R
ule

26
(continued)

(2)
L

im
itations

on
F

requency
an

d
E

xtent.

(C
)

W
hen

R
equired.

O
n

m
otion

or
on

its
ow

n,
the

court
m

ust
lim

it
the

frequency
or

extento
f

discovery
otherw

ise
allow

ed
by

these
rules

or
by

lo
c
a
l

ru
le

if
it

d
e
te

rm
in

e
s

th
a
t:

(H
i)

the
burden

or
expense

o
fthe

proposed
discovery

[is
outside

th
e

scope
p

erm
itted

by
R

ule
26(b)(1)]

outw
eighs

its
likoly

benefit,
considering

the
needs

o
fthe

case,
the

am
ountin

controversy,
the

parties'resources,
the

im
portance

o
fthe

issues
at

stake
in

the
action,

and
the

im
portance

o
fthe

discovery
in

resolving
the

issues.

(c)
P

ro
tectiv

e
O

rd
ers.

(I)
In

G
en

eral.

*
*

*

(B
)

specifying
term

s,
including

tim
e

and
place

[or
th

e
allocation

o
fexpenses],

for
the

disclosure
or

discovery;

N
e
w

R
u

le

R
ule

26
(continued)

(2)
L

im
itations

on
F

requency
an

d
E

xtent.

(C
)

W
hen

R
equired.

O
n

m
otion

or
on

its
ow

n,
the

court
m

ust
lim

itthe
frequency

or
extento

fdiscovery
otherw

ise
allow

ed
by

these
rules

or
by

local
rule

if
it

determ
ines

th
a
t:

(H
i)

the
proposed

discovery
is

outside
the

scope
perm

itted
by

R
ule

26(b)(1).

(e)
P

ro
tectiv

e
O

rd
ers.

(1)
In

G
eneral.

*
*

*

(B
)

specifying
term

s,
including

tim
e

and
place

or
the

allocation
o

fexpenses,
for

the
disclosure

or
discovery;

C
o

m
m

e
n

ta
ry

R
ule

26(b)(2)(C
)(iii)

is
am

ended
to

reflect
that

the
proportionality

c
o

n
sid

e
ra

tio
n

s
w

e
re

m
o

v
e
d

to
R

u
le

26(b)(1).

R
ule

26(c)(1)(B
)

is
am

ended
to

include
an

express
recognition

o
fprotective

orders
that

allocate
expenses

for
disclosure

o
r

discovery.



C
o

m
p

ariso
n

o
f

C
u

rre
n

t
F

ed
eral

C
ivil

R
u

les
an

d
th

e
P

ro
p

o
se

d
A

m
e
n

d
m

e
n

ts
E

ffectiv
e

D
ecem

b
er

1,
2

0
1

5

O
ld

R
u

le

R
ule

2
6

(continued)

(d)
T

im
ing

an
d

S
equence

ofD
iscoveiy.

1(2)
E

arly
R

u
le

3
4

R
equests,

(A
)

T
im

e
to

D
eliver.

M
o

re
th

an
21

d
ay

s
after

th
e

su
m

m
o

n
s

a
n

d
co

m
p

lain
t

a
re

serv
ed

o
n

a
p

art>
\

a
req

u
est

u
n

d
er

R
u

le
34

m
ay

be
d

e
liv

e
re

d
:

(i)
to

th
a
t

p
arty

b
y

an
y

o
th

er
p

arty
,

an
d

(ii)
by

th
at

p
arty

to
an

y
p

lain
tiffo

r
to

an
y

o
th

er
p

a
rly

th
a
t

h
as

b
een

serv
ed

.

(B
)

W
h

en
C

o
n

sid
ered

S
erved.

T
h

e
req

u
est

is
c
o

n
s
id

e
re

d
to

h
a
v

e
b

e
e
n

s
e
rv

e
d

a
t

th
e

firs
t

R
u

le

26(f)
co

n
feren

ce.]

(2[3])
S

equence.
U

nless,
on

m
otion,

[the
p

arties
stip

u
late

o
r]

the
court

orders
otherw

ise
for

the
parties'and

w
itnesses'convenience

and
in

the
interests

o
fjustice:

(A
)

m
ethods

o
fdiscovery

m
ay

be
used

in
any

sequence;
and

(B
)

discovery
by

one
party

does
not

require
any

other
party

to
delay

its
discovery.

N
e
w

R
u

le

R
ule

2
6

(continued)

(d)
T

im
ing

an
d

S
equence

o
fD

iscoveiy.

(2)
E

arly
R

ule
34

R
equests.

(A
)

T
im

e
to

D
eliver.

M
o

re
than

21
days

after
the

su
m

m
o

n
s

and
com

plaint
are

served
on

a
party,

a
request

under
R

ule
34

m
ay

be
d

e
liv

e
re

d
:

(i)
to

that
party

b
y

any
other

party,
and

(ii)
by

that
party

to
any

plaintiffor
to

any
other

party
that

has
been

served.

(B
)

W
hen

C
onsidered

Sensed.
T

h
e

request
is

c
o

n
sid

e
re

d
to

h
a
v

e
b

e
e
n

se
rv

e
d

a
t

th
e

first

R
u

le
26(f)

conference.

(3)
S

equence.
U

nless
the

parties
stipulate

or
the

court
orders

otherw
ise

for
the

parties'
a
n

d
w

itn
e
sse

s'
c
o

n
v

e
n

ie
n

c
e

a
n

d
in

th
e

interests
o

fjustice:
(A

)
m

ethods
o

fdiscovery
m

ay
be

used
in

any
sequence;

and

(B
)

discovery
by

one
party

does
not

require
any

other
party

to
delay

its
discovery.

C
o

m
m

e
n

ta
rv

R
ule

26(d)(2)
is

added
to

allow
a

party
to

deliver
R

ule
34

requests
to

another
party

m
ore

than
21

days
after

that
party

has
been

served
even

though
the

parties
h

av
e

not
yet

had
a

R
ule

26(f)
conference.

D
elivery

m
ay

be
m

ade
by

any
party

to
the

party
that

has
been

served,and
by

that
party

to
any

plaintiff
and

an
y

other
party

that
has

b
een

served.

R
u

le
26(d)(3)

is
renum

bered
an

d
am

ended
to

recognize
that

the
parties

m
ay

stipulate
to

case-specific
sequences

o
fdiscovery.



C
o

m
p

ariso
n

o
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C
u

rren
t

F
ed

eral
C

ivil
R

u
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an
d

th
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P
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p
o

sed
A

m
en

d
m

en
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E
ffectiv
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b
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1,
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0

1
5

O
ld

R
u

le

R
u

le
2

6
(co

n
tin

u
ed

)

(f)
C

onference
o

fthe
P

arties;
P

lanning
for

D
iscovery.

(3)
D

iscovery
P

lan.
A

discovery
plan

m
ust

state
the

parties'view
s

and
proposals

on:

(C
)

an
y

issues
about

disclosure[,]
e
r

discovery[,
o

r
p

reserv
atio

n
!

o
felectronically

stored
inform

ation,
including

the
form

or
form

s
in

w
hich

it
should

be
produced;

(D
)

any
issues

about
claim

s
o

fprivilege
or

o
f

protection
as

trial-preparation
m

aterials,
including

-
ifthe

parties
agree

on
a

procedure
to

assert
these

claim
s

after
production

-
w

hether
to

ask
the

court
to

include
their

agreem
ent

in
an

order
[under

F
ed

eral
R

u
le

o
f

E
v

id
en

ce
5021;

N
e
w

R
u

le

R
ule

2
6

(continued)

(f)
C

onference
o

fthe
P

arties;
P

lanningfo
r

D
iscovery.

(3)
D

iscovery
P

lan.
A

discovery
plan

m
ust

state
the

parties'view
s

and
proposals

on:

(C
)

any
issues

aboutdisclosure,
discovery,

or
preservation

o
felectronically

stored
infonnation,including

the
fonn

or
form

s
in

w
hich

it
should

be
produced;

(D
)

any
issues

about
claim

s
o

fprivilege
or

o
fprotection

as
trial-preparation

m
aterials,

including
-

ifthe
parties

agree
on

a
procedure

to
assert

these
claim

s
after

production
-

w
hether

to
ask

the
court

to
include

their
agreem

ent
in

an
order

under
F

ederal
R

u
le

o
f

E
v

id
en

ce
5

0
2

;

C
o

m
m

e
n

ta
ry

R
ule

26(f)(3)
is

am
ended

in
parallel

w
ith

R
ule

16(b)(3)
to

add
tw

o
item

s
to

the
discovery

plan:
issues

about
preserving

electronically
stored

inform
ation

and
c
o

u
rt

o
rd

e
rs

u
n

d
e
r

E
v

id
e
n

c
e

R
u

le
5

0
2

.



C
o

m
p

ariso
n

o
f

C
u

rre
n

t
F

ed
eral

C
ivil

R
u

les
an

d
th

e
P

ro
p

o
sed

A
m

en
d

m
en

ts
E

ffectiv
e

D
ecem

b
er

1,
2

0
1

5

O
ld

R
u

le

R
ule

30.
D

epositions
by

O
ralE

xam
ination

(a)
W

hen
a

D
eposition

M
ay

B
e

T
aken.

(2)
W

ith
L

eave.
A

party
m

ustobtain
leave

o
fcourt,

and
the

court
m

u
st

grant
leave

to
the

extent
consistent

w
ith

R
u

le
2

6
(b

)[(l)
an

d
|(2):

(d)
D

uration.
U

nless
otherw

ise
stipulated

or
ordered

by
the

court,
a

deposition
is

lim
ited

to
o

n
e

day
o

f
7

hours.
T

h
e

courtm
ust

allow
additional

tim
e

consistent
w

ith
R

ule
2

6
(b

)[(l)
an

d
](2)

if
needed

to
fairly

exam
ine

the
deponent

or
ifthe

deponent,
another

person,or
any

other
circum

stance
im

pedes
o

r
delays

the
exam

ination.

N
e
w

R
u

le

R
ule

30.
D

epositions
by

O
ralE

xam
ination

(a)
W

ien
a

D
eposition

M
ay

B
e

T
aken.

(2)
W

ith
L

eave.
A

party
m

ust
obtain

leave
o

fcourt,
and

the
court

m
ust

grant
leave

to
th

e
ex

ten
t

consistentw
ith

R
u

le
26(b)(1)

an
d

(2):

(d)
D

uration.
U

nless
otherw

ise
stipulated

or
ordered

b
y

the
court,

a
deposition

is
lim

ited
to

o
n

e
day

o
f

7
hours.

T
h

e
court

m
u

st
a
llo

w
a
d

d
itio

n
a
l

tim
e

c
o

n
siste

n
t

w
ith

R
ule

26(b)(1)
and

(2)
ifneeded

to
fairly

exam
ine

the
deponento

r
ifthe

deponent,
another

person,or
any

other
circum

stance
im

pedes
or

delays
the

exam
ination.

C
o

m
m

e
n

ta
ry

R
ule

30
is

am
ended

sim
ilarly

to
R

ules
31

and
33

to
reflect

the
new

recognition
o

fproportionality
in

R
ule

26(b)(1).



C
o

m
p

ariso
n

o
f

C
u

rren
t

F
ed

eral
C

ivil
R

u
les

an
d

th
e

P
ro

p
o

sed
A

m
en

d
m

en
ts

E
ffectiv

e
D

ecem
b

er
1,

2
0

1
5

O
ld

R
u

le

R
ule

31.
D

epositions
by

W
ritten

Q
uestions

(a)
W

hen
a

D
eposition

M
ay

B
e

T
aken.

(2)
W

ith
L

eave.
A

party
m

ust
obtain

leave
o

f
court,

and
the

court
m

ustgrant
leave

to
the

extent
consistentw

ith
R

ule
2

6
(b

)[(l)
an

d
j(2):

*
*

*

R
ule

33.
In

terro
g

ato
ries

to
P

arties

(a)
In

G
en

eral

(I)
N

um
ber.

U
nless

otherw
ise

stipulated
o

r
ordered

by
the

court,
a

party
m

ay
serve

on
any

other
party

no
m

ore
than

25
w

ritten
interrogatories,

including
all

discrete
subparts.

L
eave

to
serve

additional
interrogatories

m
ay

be
granted

to
the

extent
consistent

w
ith

R
u

le
2

6
(b

)|(l)
an

d
1(2).

N
e
w

R
u

le

R
ule

31.
D

epositions
by

W
ritten

Q
uestions

(a)
W

hen
a

D
eposition

M
ay

B
e

T
aken.

(2)
W

ith
L

eave.
A

party
m

ustobtain
leave

o
fcourt,

and
the

court
m

ust
grant

leave
to

th
e

extent
consistent

w
ith

R
u

le
26(b)(1)

an
d

(2):

*
*

*

R
ule

33.
Interrogatories

to
P

arties

(a)
In

G
en

eral

(1)
N

um
ber.

U
nless

otherw
ise

stipulated
o

r
ordered

b
y

the
court,

a
party

m
ay

serve
o

n
any

other
party

no
m

ore
than

25
w

ritten
interrogatories,including

all
discrete

subparts.
L

eave
to

serve
additional

interrogatories
m

ay
be

granted
to

the
extent

consistent
w

ith
R

ule
26(b)(1)

and
(2).

1
0

C
o

m
m

e
n

ta
ry

R
ules

31
and

33
are

am
ended

sim
ilarly

to
R

ule
30

to
reflect

the
new

recognition
o

fproportionality
in

R
ule

26(b)(1).



C
o

m
p

ariso
n

o
f

C
u

rren
t

F
ed

eral
C

ivil
R

u
les

an
d

th
e

P
ro

p
o

sed
A

m
en

d
m

en
ts

E
ffectiv

e
D

ecem
b

er
1,

2
0

1
5

O
ld

R
u

le

R
ule

34.
P

ro
d

u
cin

g
D

ocum
ents,

E
lectronically

S
tored

Inform
ation,

an
d

T
angible

T
hings,o

r
E

ntering
onto

L
and,

fo
r

Inspection
an

d
O

th
er

P
u

rp
o

ses

(b)
P

ro
ced

u
re.

(2)
R

esponses
an

d
O

bjections.

(A
)

T
im

e
to

R
espond.

T
h

e
party

to
w

hom
the

request
is

directed
m

ust
respond

in
w

riting
w

ithin
30

days
after

being
served

[
o

r
-

if
th

e
req

u
est

w
as

d
eliv

ered
u

n
d

er
R

u
le

26(d)(2)
-

w
ith

in
3

0
d

ay
s

after
th

e
p

arties'first
R

u
le

26(f)
conference).

A
shorter

or
longer

tim
e

m
ay

be
stipulated

to
under

R
ule

29
o

r
b

e
ordered

b
y

the
court.

(B
)

R
esponding

to
E

ach
Item

.
F

or
each

item
or

category,the
response

m
ust

either
state

that
inspection

and
related

activities
w

ill
be

perm
itted

as
requested

o
r

state
an

objection)w
ith

specificity
the

g
ro

u
n

d
s

for
objecting)

to
the

request,
including

the
reasons.)

T
h

e
resp

o
n

d
in

g
p

arty
m

ay
state

th
a
t

it
w

ill
p

ro
d

u
ce

co
p

ies
o

f
d

o
cu

m
en

ts
o

r
o

f
electro

n
ically

sto
red

in
fo

rm
atio

n
in

stead
o

f
p

erm
ittin

g
in

sp
ectio

n
.

T
h

e
p

ro
d

u
ctio

n
m

u
st

th
en

b
e

co
m

p
leted

n
o

later
th

an
th

e
tim

e
fo

r
in

sp
ectio

n
specified

in
th

e
req

u
est

o
r

an
o

th
er

reaso
n

ab
le

tim
e

specified
in

th
e

response.)

N
e
w

R
u

le

R
ule

34.
P

roducing
D

ocum
ents,

E
lectronically

S
tored

Inform
ation,

an
d

T
angible

T
hings,

o
r

E
ntering

onto
L

and,fo
r

Inspection
an

d
O

therP
urposes

(b)
P

ro
ced

u
re.

(2)
R

esponses
an

d
O

bjections.

(A
)

T
im

e
to

R
espond.

T
h

e
party

to
w

hom
the

request
is

directed
m

ust
respond

in
w

riting
w

ithin
30

days
after

being
served

o
r

-
ifthe

request
w

as
delivered

under
R

ule
26(d)(2)

-
w

ithin
30

days
after

the
parties'

first
R

u
le

26(f)
conference.

A
sh

o
rter

o
r

longer
tim

e
m

ay
b

e
stipulated

to
under

R
ule

29
o

r
be

ordered
b

y
the

court.

(B
)

R
esponding

to
E

ach
Item

.
F

or
each

item
or

category,
the

response
m

ust
either

state
that

inspection
and

related
activities

w
ill

be
perm

itted
as

requested
or

state
w

ith
specificity

the
grounds

for
objecting

to
the

request,
including

the
reasons.

T
h

e
responding

party
m

ay
state

that
it

w
ill

produce
copies

o
fdocum

ents
or

o
f

electronically
stored

inform
ation

instead
o

f
perm

itting
inspection.

T
h

e
production

m
ust

then
be

com
pleted

no
later

than
the

tim
e

for
inspection

specified
in

the
requestor

another
reasonable

tim
e

specified
in

the
response.

1
1

C
o

m
m

e
n

ta
ry

R
ule

34(b)(2)(A
)

is
am

ended
to

conform
w

ith
new

R
u

le
26(d)(2).

T
h

e
tim

e
to

respond
to

a
R

ule
34

request
delivered

before
the

parties'
R

ule
26(f)

conference
is

30
days

after
the

first
R

ule
26(f)

c
o

n
fe

re
n

c
e
.

R
ule

34(b)(2)(B
)

is
am

ended
to

require
that

objections
to

R
ule

34
requests

be
stated

w
ith

specificity.
T

he
specificity

o
fthe

objection
ties

to
the

new
provision

in
R

ule
34(b)(2)(C

),directing
that

an
objection

m
ust

state
w

hether
an

y
responsive

m
aterials

are
being

w
ithheld

on
the

basis
o

fthat
objection.

R
u

le
34(b)(2)(B

)
is

fu
rth

er
am

en
d

ed
to

reflect
the

com
m

on
practice

o
f

producing
copies

o
fdocum

ents
or

electronically
stored

inform
ation

rather
than

sim
ply

perm
itting

inspection.
T

he
response

to
the

request
m

ust
state

that
copies

w
ill

be
produced.

T
h

e
production

m
ust

be
com

pleted
either

by
the

tim
e

for
inspection

specified
in

the
request

o
r

by
another

reasonable
tim

e
specifically

identified
in

the
response.



C
o

m
p

ariso
n

o
f

C
u

rren
t

F
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eral
C

ivil
R

ules
an

d
th

e
P

ro
p

o
sed

A
m

en
d

m
en

ts
E

ffective
D

ecem
b

er
1,

2
0

1
5

O
ld

R
u

le

R
u

le
3

4
(continued)

(C
)

O
bjections.

[A
n

objection
m

u
ststate

w
h

eth
er

an
y

resp
o

n
siv

e
m

aterials
a
re

b
ein

g
w

ith
h

eld
o

n
th

e
b

asis
o

fth
a
t

o
b

jectio
n

.
JA

n
objection

to
part

o
fa

requestm
ust

specify
the

part
and

perm
it

inspection
o

fthe
rest.

N
e
w

R
u

le

R
ule

3
4

(continued)

(C
)

O
bjections.

A
n

objection
m

ust
state

w
hether

any
responsive

m
aterials

are
being

w
ithheld

on
the

basis
o

fthat
objection.

A
n

objection
to

part
o

fa
request

m
ust

specify
the

part
and

perm
it

inspection
o

fthe
rest.

1
2

C
o

m
m

e
n

ta
ry

R
ule

34(b)(2)(C
)

is
am

ended
to

provide
that

an
objection

to
a

R
ule

34
request

m
ust

state
w

hether
anything

is
being

w
ithheld

on
the

basis
o

fthe
objection.



C
o

m
p

ariso
n

o
f

C
u

rre
n

t
F

ed
eral

C
ivil

R
u

les
an

d
th

e
P

ro
p

o
sed

A
m

en
d

m
en

ts
E

ffectiv
e

D
ecem

b
er

1,
2

0
1

5

O
ld

R
u

le

R
u

le
3

7.
F

a
ilu

re
to

M
a
k

e
D

isc
lo

su
re

s
o

r
to

C
o

o
p

erate
in

D
iscoveiy;

S
anctions

(a)
M

otion
fo

r
an

O
rd

er
C

om
pelling

D
isclosure

o
r

D
iscoveiy.

(3)
Specific

M
otions.

(B
)

T
o

C
om

pela
D

iscovery
R

esponse.
A

party
seeking

discovery
m

ay
m

ove
for

an
order

com
pelling

an
answ

er,
designation,

production,o
r

inspection.
T

his
m

otion
m

ay
be

m
ade

if:

(iv)
a

party[
fails

to
p

ro
d

u
ce

docum
ents

or]
fails

to
respond

that
inspection

w
ill

be
perm

itted
-

or
fails

to
perm

it
inspection

-
as

requested
under

R
ule

3
4

.

N
e
w

R
u

le

R
u

le
3

7
.

F
a
ilu

re
to

M
a
k

e
D

isc
lo

su
re

s
o

r
to

C
o

o
p

erate
in

D
iscover}';

S
anctions

(a)
M

otion
for

an
O

rd
er

C
om

pelling
D

isclosure
o

r
D

iscovery.

(3)
S

pecific
M

otions.

(B
)

T
o

C
om

pela
D

iscovery
R

esponse.
A

party
seeking

discovery
m

ay
m

ove
for

an
order

com
pelling

an
answ

er,
designation,

production,or
inspection.

T
his

m
otion

m
ay

b
e

m
a
d

e
if:

(iv)
a

party
fails

to
produce

docum
ents

or
fails

to
respond

that
inspection

w
ill

be
perm

itted
-

or
fails

to
perm

itinspection
-

as
requested

under
R

ule
34.

1
3

C
o

m
m

e
n

ta
ry

R
u

le
37(a)(3)(B

)(iv)
is

am
en

d
ed

to
reflect

the
com

m
on

practice
o

f
producing

copies
o

fdocum
ents

or
electronically

stored
infonnation

rather
than

sim
ply

perm
itting

inspection.
T

his
change

brings
item

(iv)
into

line
w

ith
paragraph

(B
),

w
hich

provides
for

a
m

otion
for

an
order

com
pelling

"production,or
inspection."



C
o

m
p

ariso
n

o
f

C
u

rre
n

t
F

ed
eral

C
ivil

R
u

les
an

d
th

e
P

ro
p

o
sed

A
m

en
d

m
en

ts
E

ffectiv
e

D
ecem

b
er

1,
2

0
1

5

R
u

le
3

7
(continued)

(e)
F

ailu
re

to
P

ro
\id

c[P
reserv

e]E
lectronically

S
to

red
Inform

ation.
A

bsent
oxccptionQ

l
circum

stances,
a

courtm
ay

not
im

pose
sanctions

under
those

rules
on

a
party

for
failing

to
provide

electronically
stored

inform
ation

lost
as

a
result

o
f

the
routine,

good
faith

operation
o

fan
electronic

inform
ation

system
.[Ifelectronically

sto
red

in
fo

rm
atio

n
th

at
sh

o
u

ld
h

av
e

b
een

p
reserv

ed
in

th
e

an
ticip

atio
n

o
r

co
n

d
u

cto
f

litigation
is

lost
b

ecau
se

a
p

arty
failed

to
tak

e
reaso

n
ab

le
step

s
to

p
reserv

e
it,

an
d

it
can

n
o

t
b

e
resto

red
o

r
rep

laced
th

ro
u

g
h

ad
d

itio
n

al
d

isco
v

ery
,

th
e

co
u

rt:

(1)
u

p
o

n
fin

d
in

g
p

reju
d

ice
to

an
o

th
er

p
arty

fro
m

loss
o

f
th

e
in

fo
rm

atio
n

,
m

ay
o

rd
er

m
easu

res
n

o
g

re
a
te

r
th

a
n

n
ecessary

to
c
u

re
th

e
p

reju
d

ice;
o

r

(2)
o

n
ly

u
p

o
n

fin
d

in
g

th
at

th
e

p
arty

acted
w

ith
th

e
in

ten
t

to
d

ep
riv

e
an

o
th

er
p

arty
o

f
th

e
in

fo
rm

atio
n

's
u

se
in

th
e

litigation
m

ay
:

(A
)

p
resu

m
e

th
a
t

th
e

lo
st

in
fo

rm
atio

n
w

as
u

n
fav

o
rab

le
to

th
e

p
arty

;

(B
)

in
stru

ct
th

e
ju

ry
th

a
t

it
m

ay
o

r
m

u
st

p
resu

m
e

th
e

in
fo

rm
atio

n
w

as
u

n
fav

o
rab

le
to

th
e

p
a
rty

;
o

r

(C
)

d
ism

iss
th

e
actio

n
o

r
e
n

te
r

a
d

efau
lt

ju
d

g
m

en
t.

R
ule

3
7

(continued)

(e)
F

ailu
re

to
P

reser\'e
E

lectronically
S

tored
Inform

ation.
Ifelectronically

stored
inform

ation
that

should
have

been
preserved

in
the

anticipation
or

conduct
o

flitigation
is

lost
because

a
party

failed
to

take
reasonable

steps
to

preserve
it,and

it
cannotbe

restored
or

replaced
through

additional
discovery,

the
c
o

u
rt:

(1)
upon

finding
prejudice

to
another

party
from

loss
o

fthe
inform

ation,
m

ay
order

m
easures

no
greater

than
necessary

to
cure

the
prejudice;

or

(2)
only

upon
finding

that
the

party
acted

w
ith

the
intent

to
deprive

another
party

o
fthe

inform
ation's

use
in

the
litigation

m
ay:

(A
)

presum
e

that
the

lost
inform

ation
w

as
unfavorable

to
the

party;

(B
)

instructthe
ju

ry
that

itm
ay

or
m

ust
presum

e
the

inform
ation

w
as

unfavorable
to

the
party;

or

(C
)

dism
iss

the
action

o
r

enter
a

default
judgm

ent.

1
4

T
h

e
current

R
ule

37(e)
is

replaced
by

a
n

ew
R

u
le

37(e).
T

h
e

n
ew

R
u

le
37(e)

authorizes
and

specifies
m

easures
a

court
m

ay
em

ploy
if

in
fo

rm
a
tio

n
th

a
t

s
h

o
u

ld
h

a
v

e
b

e
e
n

preserved
is

lost,
and

specifies
the

findings
necessary

to
justify

these
m

e
a
s
u

r
e
s
.



C
o

m
p
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o
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C
u

rre
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t
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C
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R
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e
P
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p

o
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A
m

en
d

m
en

ts
E

ffectiv
e

D
ecem

b
er

1,
2

0
1

5

R
ule

55.
D

efault:
D

efaultJudgm
ent

(c)
S

etting
A

side
a

D
efaulto

r
a

D
efaultJudgm

ent.
T

he
court

m
ay

set
aside

an
entry

o
fdefault

for
good

cause,
and

it
m

ay
set

aside
a

[fin
al

[default
judgm

ent
under

R
ule

60(b).

R
ule

55.
D

efault:
D

efaultJudgm
ent

(c)
S

etting
A

side
a

D
efaulto

r
a

D
efault

Judgm
ent.

T
h

e
court

m
ay

set
aside

an
entry

o
fdefault

for
good

cause,
and

it
m

ay
set

aside
a

final
defaultjudgm

ent
under

R
ule

60(b).

1
5

R
ule

55(c)
is

am
ended

to
clarify

the
interplay

betw
een

R
ules

54(b),
55(c),

and
60(b).

A
defaultjudgm

ent
that

does
not

dispose
o

fall
the

claim
s

am
ong

all
parties

is
not

a
final

ju
d

g
m

en
t

under
R

ule
54(b).



C
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ffectiv
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2

0
1

5

R
u

le
8

4
.

F
o

rm
s

IA
b

ro
g

ated
(A

p
r.

,2015,eff.
D

ec.
1,2015.J

T
he

fonns
in

the
A

ppendix
suffice

under
these

rules
and

illustrate
th

e
sim

plicity
and

brevity
that

these
rules

contem
plate.

R
u

le
8

4
.

F
o

rm
s

A
brogated

(A
pr.

,2015,eff.D
ec.

1,2015.

1
6

B
ased

on
the

m
any

alternative
so

u
rces

fo
r

fo
rm

s,
R

u
le

8
4

an
d

th
e

A
ppendix

o
fF

orm
s

have
been

abrogated.


