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ME MOR ANDUM AND OR DE R  
 
 Ca it lin  Fava ta  cha llenges the Socia l Secur ity Administ r a t ion’s denia l of 

her  applica t ion  for  disability insurance benefit s under  42 U.S.C. § 405(g). She 

a rgues tha t  the Administ ra t ive Law J udge (ALJ ) fa iled to proper ly eva lua te 

medica l opin ion  evidence when determining Fava ta ’s residua l funct iona l 

capacity (RFC), which  in  tu rn  a ffected her  fina l determina t ion  as to Fava ta ’s 

disability sta tus. The Commissioner  seeks an  order  a ffirming the ALJ ’s 

decision . For  the following reasons, I gran t  Fava ta ’s mot ion  and deny the 

Commissioner ’s mot ion . 

I . BACKGR OUND 

A.  P r oce d u r a l F a c t s  

Fava ta  is a  t h ir ty-one-year -old woman who has completed some college 

classes and worked most  recent ly a s a  delivery person  for  In stacar t . Tr . 46. 

She applied for  disability benefit s under  Tit le II of the Socia l Secur ity Act  in  
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December  2019, iden t ifying numerous physica l and menta l a ilments—a lower  

back tumor , fibromyalgia , juvenile rheumatoid a r thr it is, depression , anxiety 

disorder , pan ic disorder , ca rpa l tunnel syndrome, ear ly onset  menopause, 

migra ines, addict ion  disorder , and a  lower  back in jury from a  fa ll—tha t  limit  

her  ability to work. Tr . 74. She la t er  amended her  a lleged disability onset  

da te to J anua ry 2017, Tr . 13, and added an  addit iona l diagnosis of border line 

persona lity disorder , Tr . 87-88.  

Disability Determina t ion  Services (DDS) denied Fava ta ’s in it ia l cla im 

in  March  2021, Tr . 74-86, and her  request  for  reconsidera t ion  tha t  J une, Tr . 

87-98. Fava ta  then  requested a  hear ing before an  ALJ , which  was held 

telephonica lly in  November  2021. Tr . 38-72. After  hear ing test imony from 

Favata  and a  voca t iona l exper t  (VE), the ALJ  determined tha t  Fava ta  was 

not  disabled and denied her  cla im. Tr . 31. The Appea ls Council then  denied 

her  request  for  r eview in  November , render ing the ALJ ’s decision  the fina l 

decision  of the Commissioner . Tr . 1. 

B .  Me d ica l E vid e n ce  a n d  ALJ  De t e r m in a t ion  

The ALJ  followed the typica l “five-step sequent ia l eva lua t ion  process” 

for  determin ing whether  an  individua l qua lifies for  disabilit y benefit s as 

required by 20 C.F .R. § 404.1520. At  t he fir st  step, the ALJ  concluded tha t  

Fava ta  “ha[d] not  engaged in  substan t ia l ga infu l act ivity since the amended 

a lleged onset  day of J anuary 1, 2017.” Tr . 15; see § 404.1520(a)(4)(i). At  step 
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two, she determined tha t  severa l of Fava ta ’s diagnoses—her  lower  back 

tumor , fibromyalgia , juvenile rheumatoid a r thr it is, depression , anxiety, 

persona lity disorder , migra ines, and substance abuse—const itu ted “severe 

impairments” under  20 C.F .R. § 404.1520(c), while her  carpa l tunnel 

syndrome, obst ruct ive sleep apnea , and ear ly onset  menopause did not . Tr . 

16; see § 404.1520(a )(4)(ii). 

At  the th ird step, the ALJ  concluded tha t  Fava ta  “[did] not  have an  

impairment  or  combina t ion  of impairments tha t  meets or  medica lly equa ls 

the sever ity” of any of the impairments enumera ted in  the agency’s 

regula t ions. Tr . 17; see § 404.1520(a)(4)(iii); 20 C.F .R., Par t  404, Subpar t  P , 

Appendix 1. As a  pa r t  of her  ana lysis, the ALJ  considered Fava ta ’s menta l 

impairments and found tha t  they only “modera t e[ly] limit [ed]” her  menta l 

funct ion ing in  four  enumera ted a reas, known as the “B” cr it er ia : (1) 

“underst anding, remember ing, or  applying informat ion”; (2) “in teract ing with  

others”; (3) “concent ra t ing, persist ing or  main ta in ing pace”; and (4) “adapt ing 

or  managing oneself.” Tr . 18-19. Because these limita t ions were neither  

“marked” nor  “ext reme,” the ALJ  concluded tha t  Fava ta ’s menta l 

impairments did not  meet  or  medica lly equa l the disability list ings for  

depressive, bipola r  and rela ted disorder s; anxiety and obsessive-compulsive 

disorders; or  per sona lity and impulse-cont rol disorders. Tr . 18-19; see 20 

C.F .R., Par t  404, Subpar t  P , Appendix 1, §§ 12.04, 12.06, 12.08. 
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The ALJ  then  proceeded to the four th  st ep of her  ana lysis, which  

required her  to determine whether  Fava ta  had the RFC to per form the 

requirements of her  past  relevant  work. Tr . 29; see § 404.1520(a)(4)(iv). In  

determin ing Fava ta ’s RFC, the ALJ  relied on  Fava ta ’s own sta tements as 

well as medica l opin ion  evidence, including, as relevant  to th is appea l, 

opin ions by two sta t e agency psychologica l consultan ts: Laura  Landerman, 

Ph .D., who provided her  opin ion  dur ing Fava ta ’s in it ia l cla im before DDS, 

and Cra ig Stenslie, Ph .D. who was consulted dur ing reconsidera t ion  of 

Fava ta ’s cla im. Tr . 19-29. 

Dr . Landerman  assessed Fava ta ’s menta l limita t ions both  with  respect  

to the B cr iter ia , wh ich  a re used only a t  steps two and three, and Fava ta ’s 

Menta l Residua l Funct iona l Capacity (MRFC), which  is used a t  steps four  

and five. See Tr . 78-79, 82. As to the B cr iter ia , Dr . Landerman determined 

tha t  Fava ta  was modera tely limit ed in  a ll four  cr it er ia , including her  abilit y 

to “under stand, remember , or  apply in format ion .” Tr . 78-79. Then , in  

determin ing Fava ta ’s MRFC, she concluded tha t  Fava ta  was not  sign ifican t ly 

limited in  her  abilit y to understand and remember  “very shor t  and simple 

inst ruct ions” bu t  tha t  she was modera t ely limit ed in  her  ability to 

understand and remember  “deta iled” inst ruct ions. Tr . 82. She then  sta ted in  

the nar ra t ive por t ion  of her  MRFC repor t  tha t  Fava ta  was “[a ]ble to 
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understand[,] reca ll[,] and ca r ry ou t  shor t  and simple inst ruct ions bu t  not  

more det a iled ones on  a  consisten t  basis.” Tr . 82. 

Dr . Stenslie agreed with  Dr . Landerman tha t  Fava ta  was modera t ely 

limited in  th ree of t he four  B cr iter ia , bu t  he concluded tha t  she was on ly 

mildly limited in  her  ability to “[u]nderstand, remember , or  apply 

in format ion .” Tr . 90. He a lso differed from Dr . Landerman in  assessing 

Fava ta ’s MRFC, finding tha t  Fava ta  exper ienced no limita t ions in  her  

understanding and remember ing and was “able to manage a ll inst ruct ions.” 

Tr . 94-95. 

The ALJ  discussed the findings of Dr . Landerman and Dr . Stenslie in  a  

single paragraph  of her  decision . See Tr . 25-26. She began  by sta t ing tha t  

they agreed tha t  Fava ta  was modera tely limited with  respect  to a ll four  B 

cr iter ia , t hough she la ter  qua lified tha t  sta tement  by not ing tha t  Dr . Stenslie 

had “changed the limita t ion  in  underst anding, r emember ing, and applying 

informat ion  to mild with  no limita t ions in  underst anding and 

remember ing[.]” Tr . 25-26. Apparen t ly t racking Dr . Landerman’s nar ra t ive 

response on  the MRFC form, the ALJ  next  noted, without  a t t r ibu t ing the 

sta tement  to either  Dr . Landerman  or  Dr . Stenslie, tha t  Fava ta  was “able to 

understand[,] reca ll[,] and ca r ry ou t  shor t  and simple inst ruct ions bu t  not  

more det a iled ones on  a  consisten t  basis.” Tr . 25. She then  concluded, without  

addressing the inconsistencies between  the two exper t ’s MRFC opin ions, tha t  
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“[t ]he undersigned finds these pr ior  administ ra t ive psychologica l opin ions a re 

persuasive, as they a re consisten t  with  the record as a  whole.” Tr . 26. 

After  consider ing a ll of the evidence in  the record, the ALJ  determined 

tha t  Fava ta  had the RFC to per form ligh t  work with  cer ta in  limita t ions. Tr . 

19. With  respect  to her  MRFC, the ALJ  concluded tha t  Fava ta  was “capable 

of underst anding, remember ing, and car rying out  simple, rou t ine tasks over  a  

typica l workday and work week in  a  set t ing with  no fast  paced or  h igh  

product ion  standards.”1 Tr . 19. The ALJ  then  used her  RFC finding and 

test imony by the VE to determine tha t  Fava ta  could not  per form her  past  

relevant  work, Tr . 29, and she proceeded to the fifth  st ep of her  ana lysis. 

At  step five, an  ALJ  must  determine whether  there a re jobs in  the 

na t iona l economy tha t  the cla iman t  can  per form. § 404.1520(a)(4)(v). The 

ALJ  addressed th is issue by asking the VE whether  such  jobs existed for  a  

cla iman t  of Fava ta ’s age with  the same educa t ion , work exper ience, and RFC. 

Tr . 69-70. The ALJ  inst ructed the VE to assume a  hypothet ica l cla imant  who 

was “capable of understanding, remember ing, and car rying out  simple[,] 

rou t ine t asks over  a  typica l workday and work week[.]” Tr . 70. Using these 

parameters, the VE test ified tha t  such  an  individua l could work as (1) a  

 
1  Although  it  is not  relevant  t o the cu r ren t  appea l, the ALJ  a lso found 
tha t  Fava ta  was “limited to occasiona l, super ficia l in teract ion  with  public and 
coworkers, and rou t ine in teract ions with  supervisors. She can  adapt  to simple 
changes in  rou t ine.” Tr . 19. 
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libra ry page; (2) a  merchandise marker ; and (3) an  office helper , each  of 

which  exist  in  t he na t iona l economy in  sign ifican t  numbers. Tr . 70. In  giving 

th is answer , the VE noted tha t  a ll th ree jobs a re unskilled and only r equire 

the ability to do ligh t  physica l work. Tr . 70. Each  posit ion  a lso requires the 

ability t o engage in  “Level 2” reasoning.2 Page, Dict ionary of Occupat iona l 

Tit le (DICOT) 249.687-014, 1991 WL 672351; Marker , DICOT 209.587-034, 

1991 WL 671802; Office Helper , DICOT 239.567-010, 1991 WL 672232. The 

ALJ  then  adopted the VE’s t est imony and concluded tha t  Fava ta  was not  

disabled. Tr . 30-31. 

I I . STANDAR D OF  R E VIE W 

I am au thor ized to r eview the pleadings submit t ed by the pa r t ies and 

the administ ra t ive r ecord and en ter  a  judgment  a ffirming, modifying, or  

reversing the “fina l decision” of the Commissioner . See 42 U.S.C. § 405(g). 

Tha t  review is limit ed, however , “to det ermining whether  t he [Commissioner ] 

used the proper  lega l standa rds and found fact s [based] upon  the proper  

quantum of evidence.” Ward v. Comm’r  of Soc. Sec., 211 F .3d 652, 655 (1st  

Cir . 2000). I defer  to the Commissioner ’s findings of fact , so long as those 

findings a re suppor t ed by substan t ia l evidence. Id. Substan t ia l evidence 

 
2  Level 2 r eason ing requires the ability to “[a ]pply commonsense 
understanding to ca r ry ou t  deta iled bu t  un involved wr it ten  or  ora l 
inst ruct ions.” DICOT, Appendix C. 
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exist s “if a  rea sonable mind, reviewing the evidence in  the r ecord as a  whole, 

could accept  it  as adequa te to suppor t  [her ] conclusion .” Ir landa  Or t iz v. Sec’y 

of Health  & Human  Servs., 955 F .2d 765, 769 (1st  Cir . 1991) (per  cur iam) 

(quot ing Rodr iguez v. Sec’y of Health  & Human Servs., 647 F .2d 218, 222 (1st  

Cir . 1981)). 

If the Commissioner ’s factua l findings a re suppor ted by substan t ia l 

evidence, they a re conclusive, even  where the record “arguably could suppor t  

a  differen t  conclusion .” Id. a t  770. The Commissioner ’s findings a re not  

conclusive, however , “when der ived by ignor ing evidence, misapplying the 

law, or  judging mat t ers en t rusted to exper t s.” Nguyen  v. Chater , 172 F .3d 31, 

35 (1st  Cir . 1999) (per  cur iam). “Issues of credibility and the drawing of 

permissible in ference from evident ia ry fact s a re the pr ime r esponsibility of 

the Commissioner , and the r esolu t ion  of conflict s in  the evidence and the 

determina t ion  of the u lt ima te quest ion  of disability is for  her , not  for  the 

doctors or  for  the cour t s.” Purdy v. Ber ryhill, 887 F .3d 7, 13 (1st  Cir . 2018) 

(cleaned up). 

I I I . ANALYSIS  

Fava ta  a rgues on  appea l tha t  the ALJ  er red in  fa iling to expla in  her  

decision  to par t ia lly adopt  Dr . Landerman’s MRFC finding without  credit ing 

her  determina t ion  tha t  Fava ta  could understand, remember , and car ry ou t  

“shor t” in st ruct ions “but  not  more deta iled ones on  a  consist en t  basis.” Doc. 6-
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1 a t  7. The Commissioner  a rgues in  response tha t  the ALJ  was “not  requir ed 

to adopt  every limit a t ion  . . . tha t  she found persuasive, and substan t ia l 

evidence suppor t s her  assessment  of an  RFC tha t  did not  include a  rest r ict ion  

to ‘shor t ’ inst ruct ions.” Doc. 8 a t  2. Addit iona lly, the Commissioner  a lleges 

tha t , even  if the ALJ  er red by ignor ing Dr . Landerman’s opin ion  tha t  Fava ta  

could on ly under stand, remember , and car ry ou t  “shor t” inst ruct ions, the 

er ror  was inconsequent ia l because it  did not  “ma ter ia lly change the ou tcome.” 

Id. I agree with  Fava ta  and find tha t  the ALJ  er r ed by omit t ing an  essen t ia l 

par t  of Dr . Landerman’s MRFC opin ion  from Fava ta ’s RFC without  

explana t ion  or  sufficien t  evident ia ry suppor t .  

An ALJ  is responsible for  det ermining a  cla iman t ’s RFC based on  “a ll 

the relevant  evidence” in  the record. § 416.945(a)(1). This includes “medica l 

opin ions and pr ior  administ r a t ive medica l findings.” § 404.1520c(b). When 

consider ing th is evidence, an  ALJ  need not  “defer  or  give any specific 

evident ia ry weight , including cont rolling weight , to any medica l opin ion(s) or  

pr ior  administ r a t ive medica l finding(s), including those from [a  cla imant ’s] 

medica l sources.” § 404.1520c(a). She must  instead eva lua te the rela t ive 

persuasiveness of the medica l opin ions and pr ior  administ ra t ive medica l 

findings based on  their  (1) “[s]uppor t ability,” (2) “[c]onsistency” with  other  

record evidence, (3) “[r ]ela t ionsh ip with  the cla imant ,” (4) “[s]pecia liza t ion” of 

the medica l source, and (5) “[o]ther  factors” tha t  “tend to suppor t  or  

https://ecf.nhd.uscourts.gov/doc1/11712943363
https://ecf.nhd.uscourts.gov/doc1/11712951856
https://ecf.nhd.uscourts.gov/doc1/11712951856
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https://www.westlaw.com/Document/NABAD3A80DE5211E682E4893F746E56F2/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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cont radict” the evidence, such  as the source’s “familia r ity with  the other  

evidence” in  the record or  “understanding” of relevant  “policies and 

evident ia ry requirements.” § 404.1520c(b)-(c). However , she is genera lly on ly 

required to “expla in  how [she] considered the suppor tability and consistency 

factors.” § 404.1520c(b)(2) (not ing tha t  an  ALJ  “may, bu t  [is] not  required to, 

expla in  how [she] considered” the remain ing three factor s). 

An ALJ ’s RFC determina t ion  must  a lso “provide a  clea r  explana t ion  for  

it s evident ia ry basis and reasons for  reject ing medica l source opin ions.” 

Hynes v. Barnhar t , 379 F . Supp. 2d 220, 224 (D.N.H. 2004); see a lso Fargnoli 

v. Massanar i, 247 F .3d 34, 41 (3d Cir . 2001) (“Moreover , the ALJ ’s finding of 

residua l funct iona l capacity must  ‘be accompanied by a  clea r  and sa t isfactory 

explica t ion  of t he basis on  wh ich  it  r est s.’”) (quot ing Cot ter  v. Har r is, 642 

F .2d 700, 704 (3d Cir . 1981)); Clifford v. Apfel, 227 F .3d 863, 874 (7th  Cir . 

2000) (“For  meaningfu l appella te review, however , we must  be able to t r ace 

the ALJ ’s pa th  of reasoning.”). And a lthough “an  ALJ  is not  required to 

‘reconcile explicit ly every conflict ing shred of medica l t est imony,’” she 

nonetheless “must  expla in  why a  medica l opin ion  was not  adopted if the RFC 

assessment  conflict s with  it .” Kyle L.C. v. Comm’r  of Soc. Sec., No. 21-CV-

6097S, 2023 WL 1858079, a t  *5 (W.D.N.Y. Feb. 9, 2023) (quot ing Dioguardi v. 

Comm’r  of Soc. Sec., 445 F . Supp. 2d 288, 297 (W.D.N.Y. 2006)). Moreover , 

“[a ]n  ALJ  is prohibited from ‘playing doctor ’ in  the sense tha t  ‘an  ALJ  may 

https://www.westlaw.com/Document/NABAD3A80DE5211E682E4893F746E56F2/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/NABAD3A80DE5211E682E4893F746E56F2/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I4452cbb0048111dabf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4637_224
https://www.westlaw.com/Document/Ibcf55c8279ad11d99c4dbb2f0352441d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_41
https://www.westlaw.com/Document/Ibcf55c8279ad11d99c4dbb2f0352441d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_41
https://www.westlaw.com/Document/Ice35efd7925f11d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_704
https://www.westlaw.com/Document/Ice35efd7925f11d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_704
https://www.westlaw.com/Document/I6455509a798e11d98c82a53fc8ac8757/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_874
https://www.westlaw.com/Document/I6455509a798e11d98c82a53fc8ac8757/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_874
https://www.westlaw.com/Document/I93d5ffa0a8d111ed9d438bfa21db1012/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_5
https://www.westlaw.com/Document/I93d5ffa0a8d111ed9d438bfa21db1012/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_5
https://www.westlaw.com/Document/Ic9afc830314011dbb0d3b726c66cf290/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4637_297
https://www.westlaw.com/Document/Ic9afc830314011dbb0d3b726c66cf290/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4637_297


 
11 

not  subst itu te h is own judgement  for  competen t  medica l opin ion .’” Karen  

Beth  L. v. Comm’r  of Soc. Sec., 521 F . Supp. 3d 280, 285 (W.D.N.Y. 2021) 

(quot ing Quin to v. Ber ryhill, No. 3:17-cv-00024, 2017 WL 6017931, a t  *12 (D. 

Conn. Dec. 1, 2017)). 

In  the presen t  case, I cannot  determine whether  t he ALJ  proper ly 

eva lua ted the exper t  evidence tha t  bear s on  Fava ta ’s MRFC because the ALJ  

fa iled to sufficien t ly expla in  how she a r r ived a t  her  RFC determina t ion . 

Although  Dr . Landerman and Dr . Stenslie subst an t ia lly disagreed over  

Fava ta ’s limita t ions in  her  understanding and memory, the ALJ  found both  

opin ions credible without  not ing tha t  they were in  conflict  with  respect  to 

Fava ta ’s MRFC.3 The ALJ  a lso fa iled to acknowledge the fact  tha t  she on ly 

par t ia lly adopted Dr . Landerman’s MRFC findings, and she fa iled to cite to 

any coun terva iling exper t  opin ion  tha t  could expla in  a  decision  to adopt  some 

 
3  Although  the ALJ  did note tha t  Dr . Landerman and Dr . Stenslie 
disagreed over  how one of the four  B cr iter ia  should be assessed, tha t  
disagreement  was inconsequent ia l to the ALJ ’s RFC determina t ion  because 
“the limita t ions iden t ified in  the ‘paragraph  B’ . . . cr it er ia  a re not  an  RFC 
assessment  bu t  a re used to r a te the sever ity of menta l impa irment (s) a t  steps 
2 and 3 of the sequent ia l eva lua t ion  process.” SSR 96-8p, 61 Fed. Reg. 34474, 
34477 (J u ly 2, 1996). The ALJ  a lso noted Dr . Stenslie’s conclusion  tha t  
Fava ta  exper ienced no limit a t ions in  understanding and remember ing, bu t  
she discussed tha t  finding when expla in ing the disagreemen t  between  the 
two exper t s over  the B cr iter ia , and she never  acknowledged the fact  tha t  Dr . 
Stenslie’s finding on  tha t  poin t  was in  conflict  with  Dr . Landerman’s MRFC 
determina t ion . See Tr . 26. 
 

https://www.westlaw.com/Document/Id56dbe9075e211eb91b78705c7189b3d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7903_285
https://www.westlaw.com/Document/Id56dbe9075e211eb91b78705c7189b3d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7903_285
https://www.westlaw.com/Document/I76f8a6b0da5211e7af08dbc2fa7f734f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_12
https://www.westlaw.com/Document/I76f8a6b0da5211e7af08dbc2fa7f734f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_12
https://www.westlaw.com/Document/I3363A930392A11DABAA48F9C8B1C0930/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I3363A930392A11DABAA48F9C8B1C0930/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
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bu t  not  a ll of Dr . Landerman’s opin ion . Without  such  explana t ions, I am in  no 

posit ion  to det ermine whether  the ALJ ’s decision  was grounded in  su fficien t  

evidence.4 

The Commissioner  is cor rect  t ha t  the ALJ  was “not  required to 

explicit ly adopt  Dr . Landerman’s r ecommendat ion” verba t im simply because 

the ALJ  found her  opin ion  persuasive. Doc. 8 a t  6; see Dimambro v. U.S. Soc. 

Sec. Admin ., 2018 DNH 004, 2018 WL 301090, a t  *4, 8 (D.N.H. J an . 5, 2018) 

(expla in ing tha t  an  ALJ  must  “resolve[] conflict s in  the evidence” but  is not  

“‘required to incorpora te verba t im’ those funct iona l limita t ions he chooses to 

adopt”) (quot ing Windsor  v. Ber ryhill, No. 15-cv-391, 2017 WL 1147465, a t  *4 

(M.D. Ala . Mar . 27, 2017)). However , the ALJ  was obliga ted to provide 

sufficien t  reason ing to a llow a  reviewing cour t  to determine whether  t ha t  

decision  is suppor ted by substan t ia l evidence. See Dumont  v. Ber ryhill, No. 

16-11502, 2017 WL 6559758, a t  *7 (D. Mass. Dec. 22, 2017) (“The ALJ  may 

 
4  The Commissioner , while urging me to “find tha t  subst an t ia l evidence 
suppor t s [the ALJ ’s] decision ,” Doc. 8 a t  5, fa ils t o cite to any other  medica l 
evidence to bolster  her  a rgument . Upon  review of the record, the ALJ  found 
the opin ion  of Philip Robbins, Ph .D., a  psychologica l consult a t ive medica l 
examiner , “genera lly persuasive.” Tr . 26-27. However , Dr . Robbins merely 
repor ted tha t  Fava ta ’s “comprehension  skills were good” and tha t  he “never  
needed to expla in  th ings fur ther  to her”; he did not  opine on  the specific 
length  or  level of complexity of inst ruct ions tha t  Fava ta  was able to 
understand. Tr . 710. As such , h is opin ion  does not  conflict  with  Dr . 
Landerman’s menta l RFC finding and does not  const itu te counterva iling 
evidence to suppor t  the devia t ion . 

https://ecf.nhd.uscourts.gov/doc1/11712951856
https://www.westlaw.com/Document/I82277260f29d11e7929ecf6e705a87cd/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_4%2c+8
https://www.westlaw.com/Document/I82277260f29d11e7929ecf6e705a87cd/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_4%2c+8
https://www.westlaw.com/Document/Ib946200013f711e79eadef7f77b52ba6/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_4
https://www.westlaw.com/Document/Ib946200013f711e79eadef7f77b52ba6/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_4
https://www.westlaw.com/Document/I6b0e6d00ea4511e7b393b8b5a0417f3d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_7
https://www.westlaw.com/Document/I6b0e6d00ea4511e7b393b8b5a0417f3d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_7
https://ecf.nhd.uscourts.gov/doc1/11712951856
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have reasons for  accept ing cer ta in  limit a t ions while reject ing others, bu t  he is 

required to ‘expla in  why he rejected some limita t ions conta ined in  an  RFC 

assessment  from a  medica l source while appear ing to adopt  other  limita t ions 

conta ined in  the assessment .’”) (quot ing Watkins v. Ber ryhill, No. 3:16-cv-

30117, 2017 WL 4365158, a t  *11 (D. Mass. Sept . 29, 2017)). Here, without  

any insigh t  as to why Dr . Landerman’s finding tha t  Fava ta  could understand 

and remember  on ly “shor t  and simple in st ruct ions bu t  not  more deta iled ones 

on  a  consisten t  basis” was omit ted from the RFC determina t ion , tha t  t ask is 

not  feasible.  

Notwithstanding the Commissioner ’s a rgument  to the cont r a ry, the 

ALJ ’s fa ilu re to expla in  why she did not  fu lly adopt  Dr . Landerman’s MRFC 

opin ion  was not  inconsequent ia l. Because the ALJ  asked the VE to a ssume 

tha t  Fava ta  was limited to “simple[,] rou t ine tasks” bu t  not  a lso “shor t ” tasks, 

he proper ly det ermined tha t  Fava ta  cou ld per form Level 2 jobs. See, e.g., 

Lawrence v. Saul, 941 F .3d 140, 143 (4th  Cir . 2019) (finding no 

“inconsist ency” between  an  RFC limited to “simple, rou t ine repet it ive tasks of 

unskilled work” and “Level 2’s not ions of ‘deta iled bu t  un involved 

inst ruct ions’”) (cleaned up). But  had the ALJ  in stead followed Dr . 

Landerman’s opin ion  in  fu ll and asked the VE to iden t ify jobs tha t  r equire 

the ability to understand and remember  “shor t  and simple” inst ruct ions, none 

of the jobs tha t  the VE ident ified would qua lify. See, e.g., id. (“‘Shor t ’ is 

https://www.westlaw.com/Document/Ie22b1740a85911e7a4449fe394270729/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_11
https://www.westlaw.com/Document/Ie22b1740a85911e7a4449fe394270729/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_11
https://www.westlaw.com/Document/Ie6bbbad0f69a11e990f2fe58d44ebc3e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_143
https://www.westlaw.com/Document/Ie6bbbad0f69a11e990f2fe58d44ebc3e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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inconsisten t  with  ‘deta iled’ because det a il and length  a re h igh ly cor rela ted. 

Genera lly, the longer  the inst ruct ions, t he more deta il they can  include.”); 

Thomas v. Ber ryhill, 916 F .3d 307, 314 (4th  Cir . 2019) (finding tha t  a  

“[conflict ] exist s” between  a  cla imant ’s RFC, wh ich  was limited to “shor t , 

simple inst ruct ions[,] and the VE’s test imony tha t  [the cla imant ] could 

per form jobs tha t  include det a iled bu t  un involved inst ruct ions”); Albra  v. 

Act ing Comm’r  of Soc. Sec., 825 F . App’x 704, 708-09 (11th  Cir . 2020) 

(concluding “there exist s an  apparen t  conflict” between  the cla imant ’s RFC 

limit ing her  to “shor t , simple inst ruct ions” and the level two jobs iden t ified by 

the VE); Linwood C. v. Kijakazi, No. 1:22-cv-00013, 2022 WL 10337867, a t  *4 

(D. Me. Oct . 18, 2022) (“The ALJ ’s RFC determina t ion  tha t  P la in t iff is limited 

to tasks with  ‘shor t ’ inst ruct ions, therefore, is inconsisten t  or  in  conflict  with  

the DOT Level 2 rea soning, which  requires the ability to car ry ou t  ‘deta iled’ 

(i.e., longer ) inst ruct ions.”). But  see Ranst rom v. Colvin , 622 F . App’x 687, 

688 (9th  Cir . 2015) (“There is no appreciable difference between  the ability to 

make simple decisions based on  ‘shor t , simple in st ruct ions’ and the abilit y to 

use commonsense understanding to car ry ou t  ‘deta iled bu t  un involved 

inst ruct ions,’ which  is what  Reasoning Level 2 requires.”) (cleaned up). 

The sign ificance of t he ALJ ’s er ror  is compounded by the fact  tha t  she 

a lso over looked Dr . Landerman’s finding tha t  Fava ta  could not  under stand, 

reca ll, or  ca r ry ou t  “more det a iled [inst ruct ions] on  a  consist en t  basis.” Tr . 82. 

https://www.westlaw.com/Document/I7e812c20195511e9a174b18b713fc6d4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_314
https://www.westlaw.com/Document/I990cefc0f2ac11ea8795a045e29a2a7b/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_6538_708
https://www.westlaw.com/Document/I990cefc0f2ac11ea8795a045e29a2a7b/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_6538_708
https://www.westlaw.com/Document/I86d096904f4811edbddaa033c6e05186/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I86d096904f4811edbddaa033c6e05186/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Iefa079e28c7d11e5a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_6538_688
https://www.westlaw.com/Document/Iefa079e28c7d11e5a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_6538_688
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Even  if a  person  capable of underst anding, remember ing, and car rying out  

shor t , simple in st ruct ions can  per form Level 2 jobs in  cer ta in  circumstances, 

a  person  who cannot  underst and, r emember , and car ry ou t  deta iled 

inst ruct ions on  a  consisten t  basis is pla in ly unable to engage in  Level 2 

reasoning. Thus, the ALJ ’s fa ilu re to expla in  why she did not  adopt  Dr . 

Landerman’s opin ion  in  fu ll was a  ser ious er ror  tha t  may well have a ffected 

her  determina t ion  tha t  Fava ta  was not  disabled. 

It  is not  for  th is cou r t  to t ry to guess as to whether  the ALJ  considered 

and reasonably discounted, mistakenly over looked, or  impermissibly ignored 

the medica l evidence. Dumont , 2017 WL 6559758, a t  *8 (“This cour t  is not  

en t it led to specula te as to the reasons for  the ALJ ’s apparen t  reject ion  of 

those limita t ions. The ALJ ’s fa ilu re to offer  an  explana t ion  const itu t es er ror  

war ran t ing remand.”); Dube v. Ast rue, 781 F . Supp. 2d 27, 35 (D.N.H. 2011) 

(“Moreover , a  cour t  must  be able to det ermine whether  t he ALJ  considered 

the cont r a ry evidence and chose to discredit  it , or  whether  it  was ‘simply 

ignored.’”) (quot ing Lord v. Apfel, 114 F . Supp. 2d 3, 14 (D.N.H. 2000)). As 

such , the ALJ ’s fa ilu re to recognize or  r econcile differences in  the medica l 

evidence or  sufficien t ly expla in  or  suppor t  her  RFC determina t ion  with  

substan t ia l evidence was an  er ror , and remand is necessary. See Seavey v. 

Barnhar t , 276 F .3d 1, 12 (1st  Cir . 2001) (“When an  agency has not  considered 

a ll relevant  factors in  taking act ion , or  has provided insufficien t  explana t ion  

https://www.westlaw.com/Document/I6b0e6d00ea4511e7b393b8b5a0417f3d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Id7a0f9d8463f11e0ac6aa914c1fd1d3f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4637_35
https://www.westlaw.com/Document/Ib249231853d411d9b17ee4cdc604a702/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4637_14
https://www.westlaw.com/Document/I0254691a79b811d98c82a53fc8ac8757/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_12
https://www.westlaw.com/Document/I0254691a79b811d98c82a53fc8ac8757/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_12
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for  it s act ion , the reviewing cour t  ordinar ily should remand the case to the 

agency.”).  

IV. CONCLUSION  

For  the foregoing reasons, the Commissioner ’s mot ion  to a ffirm (Doc. 8) 

is den ied. Fava ta ’s mot ion  to rever se (Doc. 6) is gran ted, the ALJ ’s decision  is 

vaca ted, and the case is remanded to the Commissioner  for  fur ther  

proceedings consisten t  with  th is opin ion . The clerk is dir ected to en ter  

judgment  accordingly and close the case.  

SO ORDERED.  
 
 

       /s/ Paul J . Barbadoro 
       Pau l J . Barbadoro 
       United Sta tes Dist r ict  J udge 
 
December  5, 2023 
 
cc: Counsel of Record 

https://ecf.nhd.uscourts.gov/doc1/11712951856
https://ecf.nhd.uscourts.gov/doc1/11712943362

