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Chayna  Drapeau  and her  eigh t -year -old son  Ben  were severely burned 

when the lid of a  pressure cooker  Drapeau  was using exploded. Drapeau  and 

her  husband, Vincent , have sued severa l domest ic and in terna t iona l en t it ies 

involved in  the design , manufacture, t est ing, and market ing of the pressure 

cooker . The Drapeaus asser t  a  var iety of cla ims, on ly two of which  a re a t  

issue here: negligence and viola t ion  of t he New Hampshire Consumer  

Protect ion  Act  (CPA). Defendant  In ter tek Test ing Services NA, Inc. (ITS) 

moves to dismiss those cla ims pursuant  to Federa l Rule of Civil Procedure 

12(b)(6). For  the rea sons set  for th  below, I gran t  t he mot ion  in  par t  and deny 

it  in  par t . 

I .  BACKGR OUND 

A. Th e  Alle ge d  Ma lfu n c t ion  

On February 14, 2020, Chayna  Drapeau  purchased a  Chef’s Mark 

Prefer red Quality 10-Quar t  E lect r ic Pressure Cooker  (“the pressure cooker”) 
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from Bluestem’s F ingerhut  Cata log. Doc. 73 a t  13. The product  was sen t  to 

her  home in  Somerswor th , New Hampshire, on  Februa ry 17, 2020. Id. 

On August  22, 2021, while prepar ing a  stew with  her  son , Drapeau  

locked the pressure cooker ’s lid and began  the cooking process. Id. a t  14. 

After  hea r ing the release va lve act iva te, she tu rned the opera t ing va lve to the 

steam release posit ion . Id. When she a t t empted to un lock the lid severa l 

minutes la ter , the fasten ing mechanism disengaged, and the cover  opened 

before the pressure had fu lly released. Id. a t  15. The sudden  release of 

pressure caused the lid to detach  explosively, propelling sca lding liqu id on to 

Drapeau  and her  son , who was standing nearby. Id. Both  suffered severe 

burns, including in jur ies to t he ch ild’s face and chest . Id. a t  15-16. 

B . Th e  P r e ssu r e  Cook e r  

The pressure cooker  was sold in  the United Sta t es by Bluest em Brands, 

Inc., a  Delaware corpora t ion  with  it s pr incipa l place of business in  

Minnesota .1 Id. a t  2. Bluestem cont r acted with  LF Cen tennia l P te., a  Hong 

Kong-based en t ity doing business a s “Li and Fung,” to serve as it s 

in terna t iona l buying agent . Id. a t  8. Bluestem and Li and Fung out sourced 

 
1  Bluestem Brands, Inc. filed for  bankruptcy in  2020 and negot ia ted a  
sa le of substan t ia lly a ll it s a sset s to BLST Opera t ing Company, LLC. For  
cla r ity’s sake and because the par t ies refer  to th is en t ity as “Bluestem” in  
their  br iefs, I do so here. 

https://ecf.nhd.uscourts.gov/doc1/11713168282
https://ecf.nhd.uscourts.gov/doc1/11713168282
https://ecf.nhd.uscourts.gov/doc1/11713168282
https://ecf.nhd.uscourts.gov/doc1/11713168282
https://ecf.nhd.uscourts.gov/doc1/11713168282
https://ecf.nhd.uscourts.gov/doc1/11713168282
https://ecf.nhd.uscourts.gov/doc1/11713168282
https://ecf.nhd.uscourts.gov/doc1/11713168282
https://ecf.nhd.uscourts.gov/doc1/11713168282
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the test ing, inspect ion , and cer t ifica t ion  of the pressure cooker  to a  group of 

rela ted en t it ies, including ITS, which  now moves to dismiss. 

C . P r oce d u r a l H is t or y   

P la in t iffs asser t  five cla ims aga inst  ITS: (1) st r ict  product  liability, 

(2) negligence, (3) breach  of express war ran ty, (4) breach  of implied warran ty, 

and (5) viola t ion  of t he CPA. See id. a t  19-33. Vincent  Drapeau  a lso br ings a  

der iva t ive cla im for  loss of consor t ium. Id. a t  33. ITS moved to dismiss a ll of 

the cla ims aga inst  it  on  September  4, 2024. See Doc. 77-1. In  their  object ion  

to ITS’s mot ion , pla in t iffs concede tha t  dismissa l is appropr ia te for  the st r ict  

liability and warran ty cla ims. See Doc. 79-1 a t  2. Accordingly, I dismiss those 

cla ims without  fur ther  ana lysis and turn  to ITS’s a rgument  tha t  the 

negligence and CPA cla ims should a lso be dismissed. 

I I . STANDAR D OF  R E VIE W 

To survive a  mot ion  to dismiss for  fa ilu re to sta t e a  cla im, a  pla in t iff 

must  a llege fact s su fficien t  to “sta t e a  cla im to r elief tha t  is plausible on  it s 

face.” Ashcroft  v. Iqba l, 556 U.S. 662, 678 (2009) (quot ing Bell At l. Corp. v. 

Twombly, 550 U.S. 544, 570 (2007)). A cla im is facia lly plausible if it  pleads 

“factua l conten t  tha t  a llows the cour t  to draw the reasonable in ference tha t  

the defendant  is liable for  the misconduct  a lleged.” Id.  

https://ecf.nhd.uscourts.gov/doc1/11713168282
https://ecf.nhd.uscourts.gov/doc1/11713168282
https://ecf.nhd.uscourts.gov/doc1/11703171994
https://ecf.nhd.uscourts.gov/doc1/11713176156
https://www.westlaw.com/Document/I90623386439011de8bf6cd8525c41437/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_678
https://www.westlaw.com/Document/Ib53eb62e07a011dcb035bac3a32ef289/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_570
https://www.westlaw.com/Document/Ib53eb62e07a011dcb035bac3a32ef289/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_570
https://www.westlaw.com/Document/Ib53eb62e07a011dcb035bac3a32ef289/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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In  test ing a  compla in t ’s sufficiency, I employ a  two-st ep approach . See 

Ocasio-Hernandez v. For tuno-Burset , 640 F .3d 1, 12 (1st  Cir . 2011). F ir st , I 

screen  the compla in t  for  sta t ement s tha t  “merely offer  lega l conclusions 

couched a s fact  or  t h readba re recit a ls of the elements of a  cause of act ion .” Id. 

(cleaned up). A cla im consist ing of lit t le more than  “a llega t ions tha t  merely 

par rot  the elements of the cause of act ion” may be dismissed. Id. Second, I 

credit  as t rue a ll of t he pla in t iff’s non-conclusory factua l a llega t ions and the 

reasonable in ferences drawn  from those a llega t ions, and then  determine if 

the cla im is plausible. Id. The plausibilit y requirement  “simply ca lls for  

enough fact  to r a ise a  reasonable expecta t ion  tha t  discovery will revea l 

evidence” of illega l conduct . Twombly, 550 U.S. a t  556. The “make-or -break 

standard” is tha t  those a llega t ions and inferences, “taken  as t rue, must  sta te 

a  plausible, not  a  merely conceivable, ca se for  relief.” Sepulveda-Villa r in i v. 

Dep’t  of Educ. of P .R., 628 F .3d 25, 29 (1st  Cir . 2010). 

I I I . ANALYSIS  

A. Ne glige n ce  Cla im  

Pla in t iffs do not  con tend tha t  ITS was direct ly involved in  design ing, 

manufactur ing, dist r ibu t ing, or  selling the pressure cooker . Instead, their  

cla ims aga inst  ITS ar ise from it s a lleged role in  inspect ing, t est ing, and 

cer t ifying the pressure cooker . Because pla in t iffs a rgue tha t  ITS is liable in  

https://www.westlaw.com/Document/If0989fea5ee911e097a4a9f0a6e10efc/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_12
https://www.westlaw.com/Document/If0989fea5ee911e097a4a9f0a6e10efc/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/If0989fea5ee911e097a4a9f0a6e10efc/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/If0989fea5ee911e097a4a9f0a6e10efc/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ib53eb62e07a011dcb035bac3a32ef289/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_556
https://www.westlaw.com/Document/Id5c5f2eb083a11e09d9cae30585baa87/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_29
https://www.westlaw.com/Document/Id5c5f2eb083a11e09d9cae30585baa87/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_29
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negligence for  services it  per formed for  t he other  defendants, ITS’s du ty of 

care to the pla in t iffs is governed by § 324A of the Second Resta tement  of 

Tor t s, wh ich  provides tha t : 

One who under takes, gra tu itously or  for  considera t ion , to r ender  
services to another  which  he should recognize as necessary for  the 
protect ion  of a  th ird person  or  h is th ings, is subject  to liability to 
the th ird person  for  physica l harm resu lt ing from his fa ilu re to 
exercise r easonable care to protect  h is under taking, if 

 
(a ) his fa ilu re to exercise reasonable care increases the 

r isk of such  harm, or  
 
(b) he has under taken  to per form a  du ty owed by the other  

to a  th ird person , or  
 
(c) the harm is suffered because of reliance of the other  or  

the th ird person  upon the under taking. 
 

Resta tement  (Second) of Tor t s § 324A (Am. L. Inst . 1965); see Bloom v. 

Casella  Const r ., Inc., 172 N.H. 625, 630-31 (2019) (applying § 324A to 

negligence cla im); see a lso Am. L. Prod. Liab. 3d § 5:38 (“Liability for  

negligent ly inspect ing, t est ing and approving the design  of a  product  may be 

imposed under  the Resta tement  Second, Tor t s § 324A.”). 

 ITS a t t acks the negligence cla im with  two arguments. It  fir st  fau lt s the 

pla in t iffs for  their  a lleged fa ilu re to plead tha t  ITS’s cont ract  with  the other  

defendan ts required it  to test , inspect , cer t ify, or  accredit  the pressure cooker  

under  indust ry standards. This a rgument  is obviously a  nonsta r ter  because 

pla in t iffs’ th ird amended compla in t  asser t s tha t  ITS cont racted with  other  

https://www.westlaw.com/Document/I82c9f1b3dc1611e2ac56d4437d510c12/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I217caa40f03211e9ad6fd2296b11a061/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I217caa40f03211e9ad6fd2296b11a061/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/Id0fec1c1ad1711d99702daea0d1a5896/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
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defendan ts “for  the test ing, inspect ion , and/or  cer t ifica t ion /accredita t ion” of 

the pressure cooker . Doc. 73 a t  8. This genera l a llega t ion  is sufficien t  to sta te 

a  plausible cla im tha t  ITS cont ract ed with  other  defendants to per form 

services tha t  it  shou ld have known were necessary to protect  th ird-par ty 

users of t he pressure cooker . 

 ITS’s second a rgument  concerns the quest ion  of which  indust ry sa fety 

standard applies to the type of pressure cooker  a t  issue in  th is case. P la in t iffs 

asser t  the pressure cooker  is subject  to UL 136, a  product  sa fety st andard for  

cer ta in  types of pressure cookers tha t  was developed by UL (former ly 

Underwr iters Labora tor ies) and endorsed by the Amer ican  Nat iona l 

Standards Inst itu te. Accordingly, pla in t iffs base their  negligence cla im in  

par t  on  their  conten t ion  tha t  ITS was negligent  for  fa iling to test  the pressure 

cooker  for  compliance with  UL 136. ITS argues tha t  the negligence cla im 

must  be dismissed because UL 136 does not  apply to it s pressure cooker . 

Instead, it  a rgues tha t  the pressure cooker  is subject  on ly to UL 1026, a  

differen t  standard tha t  cover s elect r ic household cooking and food serving 

appliances without  specifica lly referencing pressure cooker s. This a rgument  

fa ils, however , because whether  UL 136 or  any other  indust ry standard 

applies to the pressure cooker  a t  issue here presen ts a  quest ion  of fact  tha t  

cannot  be determined on  a  mot ion  to dismiss. 

https://ecf.nhd.uscourts.gov/doc1/11713168282


 
7 

 For  these reasons, ITS’s mot ion  to dismiss the negligence cla im is 

den ied. 

B . Con su m e r  P r o t e c t ion  Act  Cla im  

 The CPA prohibit s any “unfa ir  method of compet it ion  or  [. . .] decept ive 

act  or  pract ice in  the conduct  of any t rade or  commerce with in  the sta te.” 

N.H. Rev. Sta t . Ann . § 358-A:2. The sta tu te provides a  nonexhaust ive list  of 

unfa ir  or  decept ive act s and pract ices. Id. P la in t iffs base their  CPA cla im on  

subsect ion  VII, which  prohibit s a  person  from decept ively “[r ]epresen t ing tha t  

goods or  services a r e of a  pa r t icu la r  standard, qua lity, or  grade, or  t ha t  goods 

a re of a  par t icu la r  style or  model, if they a re of another [.]” Id. § 358-A:2 VII. 

 The only a llegedly fa lse or  decept ive represen ta t ions tha t  pla in t iffs cite 

in  suppor t  of their  CPA cla im concern  unspecified per formance and sa fety 

fea tures of the product  tha t  were delivered with  the pressure cooker  when  it  

was sold. Doc. 73 a t  29, 32-33. Because the compla in t  does not  t ie ITS to any 

of these a lleged represen ta t ions, pla in t iffs have fa iled to sta t e a  viable CPA 

cla im aga inst  ITS. 

https://www.westlaw.com/Document/NE00CC0B0C95511EFA61CE30EDF1CE981/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/NE00CC0B0C95511EFA61CE30EDF1CE981/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/NE00CC0B0C95511EFA61CE30EDF1CE981/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://ecf.nhd.uscourts.gov/doc1/11713168282
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IV. CONCLUSION 

 For  the reasons expla ined above, I gran t  the mot ion  to dismiss, Doc. 77, 

as to Counts I, III, IV, and V aga inst  ITS. However , I deny the mot ion  to 

dismiss as to Count  II.  

SO ORDERED.   
 

       /s/ Paul J . Barbadoro 
       Pau l J . Barbadoro 
       United Sta tes Dist r ict  J udge 
 
Apr il 14, 2025 
 
cc: Counsel of Record 

https://ecf.nhd.uscourts.gov/doc1/11713171994
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