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ME MOR ANDUM AND OR DE R  

 Konstan t in  Ioannidis was in jured while par t icipa t ing in  a  gu ided 

snowmobile tour . He and h is wife, Er ika  Dilbar ian , sued Polar is Indust r ies 

Inc., Pola r is Exper ience, LLC, and Winter  Fun , Inc. for  negligence, st r ict  

product  liabilit y, breach  of warran ty, viola t ion  of the New Hampsh ire 

Consumer  Protect ion  Act , and loss of consor t ium. The defendants have 

responded with  mot ions for  summary judgment  a rguing tha t  the pla in t iffs’ 

cla ims a re bar r ed by the exculpa tory cont ract s t hey signed before they 

par t icipa ted in  the tour . The defendants a lso a rgue tha t  the pla in t iffs’ 

product  liabilit y cla im fa ils even  if the exculpa tory cont r act s a re 

unenforceable because the defendan ts neither  manufactured nor  sold the 

a llegedly defect ive helmet  on  which  tha t  cla im is based. 
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I .  BACKGR OUND 

 Winter  Fun  is a  “Polar is Adventure Out fit t er .” Doc. 40-1 a t  6. As an  

out fit t er , Winter  Fun  en tered in to an  agreement  with  Pola r is Exper ience, 

LLC to “provide customers with  r ides and tour  exper iences using Polar is 

veh icles.” Id. Pursuant  to the agreemen t , Pola r is supplies t he vehicles used 

on  the tours and Winter  Fun  supplies any requir ed sa fety equipmen t , 

including helmets.1 Id. 

 On J anuary 28, 2021, Ioannidis and Dilbar ian  booked a  “Polar is 

Adventures” gu ided snowmobile r ide for  the next  day. Id. a t  6-7. The 

pla in t iffs under stood when they booked the tour  t ha t  t he defendants “agreed 

to provide a ll necessary equipment , including the snowmobile it self, ou tdoor  

weather  gear , and a  helmet , and then  lead a  group on  a  gu ided snowmobile 

r ide.” Doc. 1 a t  13. On the day tha t  the pla in t iffs booked the tour , Winter  Fun  

sen t  them an  email confirming their  reserva t ion . Doc. 40-1 a t  7; see a lso Doc. 

40-3 a t  1-4. Tha t  email sta ted, in  bold let ters, tha t  “[a ]ll r iders need to 

complete the waiver s and check-in  paperwork” and “[a ]ll r iders need to watch  

the sa fety video” before a r r iving a t  their  office for  the tou r . Doc. 40-3 a t  1, 3. 

 
1  Pola r is Exper ience appears to be a  subsidia ry of Pola r is Indust r ies. The 
pla in t iffs a llege tha t  Pola r is Exper ience and Winter  Fun  a re join t  ven turers. 
Doc. 1 a t  13. Winter  Fun  contends tha t  it  works with  Polar is Exper ience as 
an  independen t  cont ractor . Doc. 40-1 a t  6. 

https://ecf.nhd.uscourts.gov/doc1/11713352082
https://ecf.nhd.uscourts.gov/doc1/11713352082
https://ecf.nhd.uscourts.gov/doc1/11713352082
https://ecf.nhd.uscourts.gov/doc1/11713352082
https://ecf.nhd.uscourts.gov/doc1/11703073872
https://ecf.nhd.uscourts.gov/doc1/11713352082
https://ecf.nhd.uscourts.gov/doc1/11713352084
https://ecf.nhd.uscourts.gov/doc1/11713352084
https://ecf.nhd.uscourts.gov/doc1/11713352084
https://ecf.nhd.uscourts.gov/doc1/11703073872
https://ecf.nhd.uscourts.gov/doc1/11713352082
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Both  pla in t iffs followed Winter  Fun’s direct ions and completed a  “Renta l 

Agreement” and a  “Volunta ry Waiver , Consent , Release, and Hold Harmless 

Agreement .”2 Doc. 39-3 a t  5; see a lso Doc. 39-5.  

 The Volunta ry Waiver  conta ins a  ser ies of exculpa tory clauses, 

including the following:  

R IDING IS  VOLUNTAR Y; YOU AR E  NOT R E QUIR E D TO 
P AR TICIP ATE .  
 
In  considera t ion  for  being a llowed to r en t , dr ive, r ide in  and/or  
u t ilize an  snowmobile . . . I agree to a ssume a ll r isks, wa ive a ll 
cla ims, release a ll liability, and defend and hold Winter  Fun  Inc 
DBA Nor theast  Snowmobile and ATV Renta ls (“Out fit t er ”) and 
Polar is Indust r ies Inc. (“Polar is”), their  director s, officers, agents, 
a ffilia tes, subsidia r ies and paren t  companies, harmless to the 
fu llest  exten t  a llowed by law. 
 
I am aware of and volunta r ily assume the DANGE R S AND 
R ISKS OF  SE R IOUS INJ UR Y, DAMAGE , OR  DE ATH  tha t  
exist  in  my use of t he vehicles and equ ipment  which  could be or  
may be caused by loss of veh icles con t rol, collisions, mechanica l 
fa ilu res, t ra il condit ions, my own negligent  act s, t he negligent  act s  
of other  r iders, and the poten t ia l negligence of the Out fit t er  and 
Polar is, including the fa ilu re to adequa tely screen , t ra in , warn , or  
otherwise protect  me from a ll these r isks. 
 
I  AGR E E  TO WAIVE  TO TH E  F ULLE ST E XTE NT 
ALLOWE D BY LAW ANY AND ALL CLAIMS OF  ANY KIND 
tha t  I have or  may have in  the fu tu re rela t ing to the Renta l 
Oppor tun ity, whether  direct ly or  by subroga t ion  or  otherwise, 
aga inst  the Out fit t er , Pola r is, any Polar is dea ler sh ip, indust ry 
associa t ion , and/or  any of t heir  directors, officer s, subsidia r ies, 

 
2  I refer  to the Renta l Agreement  and the Volunta ry Waiver  t ogether  a s 
the ”Excu lpa tory Cont ract s.‘ 

https://ecf.nhd.uscourts.gov/doc1/11713347700
https://ecf.nhd.uscourts.gov/doc1/11713347702
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a ffilia tes, employees, agents, successor s or  assigns (collect ively, 
“Renta l Oppor tun ity Sponsors”).  
 
I  AGR E E  TO R E LE ASE  TH E  R E NTAL OP P OR TUNITY 
SP ONSOR  F R OM ANY AND ALL LIABILITY for  any loss, 
damage, expense or  in jury (including dea th) t ha t  I or  my next  of 
kin  may incu r  resu lt ing from my pa r t icipa t ion  in  the Renta l 
Oppor tun ity. I understand th is waiver  and release does not  extend 
to in ten t iona lly wrongfu l act s on  the par t  of the Renta l 
Oppor tun ity Sponsors.  
 
I  AGR E E  AND UNDE R STAND tha t , on  beha lf of myself, my 
persona l r epresen ta t ives and my heir s, I  AM R E LINQUISH ING 
ANY AND ALL R IGH TS I  NOW H AVE  OR  MAY H AVE  IN 
TH E  F UTUR E  TO SUE  the Renta l Oppor tun ity Sponsors for  any 
and a ll in jury, damage, or  dea th  I may suffer  a r ising from the 
vehicle or  it s equipment , or  par t icipa t ion  in  the Renta l 
Oppor tun ity, including cla ims on  the Renta l Oppor tun ity 
Sponsor ’s negligence.  
 

Doc. 39-5 a t  2-3. The Renta l Agreement  fur ther  st a tes t ha t :  

The under signed hereby ren ts from Winter  Fun  Inc . . . the 
snowmobile (“veh icle”) and/or  rela ted equipment  for  a  limited 
per iod of t ime, upon  the following t erms and condit ions. 
 
NO WAR R ANTY – INH E R E NTLY DANGE R OUS ACTIVITY 
– NO INSUR ANCE  P R OVIDE D  
 
Out fit t er  makes no warran ty of any kind, na ture or  descr ipt ion , 
express or  implied, as to the qua lit y and manufacture, sa fety, 
dr ivability, or  fit ness for  any par t icu la r  purpose of any vehicle or  
equipment  covered by th is agreement . I, the undersigned, accept  
my vehicle or  other  equipment  provider  by Ou t fit t er  in  it s “as is” 
condit ion  with  a ll fau lt s. I hereby acknowledge tha t  the veh icle is 
a  dangerous act ivity, with  a  h igh  r isk of ser ious bodily in jury or  
dea th  to oneself or  others . . . I per sona lly accept  a ll r isks and 
liabilit ies of th is act ivity . . . I understand tha t  by execut ing th is 
document  I am giving up impor tan t  lega l r igh ts . . .  
 

Id. a t  4.  

https://ecf.nhd.uscourts.gov/doc1/11713347702
https://ecf.nhd.uscourts.gov/doc1/11713347702
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Before commencing their  tour , the pla in t iffs watched a  sa fety video 

tha t  inst ructed them to “opera te [the snowmobile] . . . on ly to the limit s of 

their  ability” and “review the sa fety warn ings” on  the snowmobile. Doc. 40-4 

a t  107. The video a lso warned tha t  “improper  use of the snowmobile can  lead 

to severe in jury or  dea th .” Id. a t  107. Winter  Fun  employees addit iona lly gave 

the pla in t iffs an  “ora l sa fety br iefing” before the r ide began . Id. a t  108-09.  

 Ioannidis and Dilba r ian  were given  helmets to wear  while on  the tour . 

Id. a t  111. Ioannidis’s helmet  began  to fog up as soon  a s he pu t  it  on . Id. a t  

119. When he compla ined, a  Winter  Fun  employee told h im to “crack the 

visor ,” bu t  the problem persisted. Id. a t  111; Doc. 1 a t  14. Shor t ly a fter  the 

tour  began , Ioannidis was severely in jured when he crashed h is snowmobile 

in to a  t r ee a fter  accelera t ing from a  stop sign . Id.; Doc. 40-4 a t  141-49. He 

contends tha t  t he foggy helmet  caused the crash . Doc. 1 a t  14. 

 The pla in t iffs or igina lly brought  th is act ion  in  New Hampsh ire sta te 

cour t . Doc. 1 a t  1. They advanced five counts: (I) negligence and negligent  

misrepresen ta t ion ; (II) st r ict  product  liability; (III) breach  of warran ty; 

(IV) viola t ions of the New Hampsh ire Consumer  Protect ion  Act  (“CPA”), RSA 

§ 358-A:2 et  seq.; and (V) a  loss of consor t ium. Id. a t  14-19. The Polar is 

defendan ts removed the act ion  to federa l cour t  based on  diversity of 

cit izensh ip. Id. a t  2-7.  The Polar is defendants and Winter  Fun  la ter  filed 

these separa te mot ions for  summary judgment . Doc. 39; Doc. 40. 

https://ecf.nhd.uscourts.gov/doc1/11713352085
https://ecf.nhd.uscourts.gov/doc1/11713352085
https://ecf.nhd.uscourts.gov/doc1/11713352085
https://ecf.nhd.uscourts.gov/doc1/11713352085
https://ecf.nhd.uscourts.gov/doc1/11713352085
https://ecf.nhd.uscourts.gov/doc1/11713352085
https://ecf.nhd.uscourts.gov/doc1/11713352085
https://ecf.nhd.uscourts.gov/doc1/11713352085
https://ecf.nhd.uscourts.gov/doc1/11713073872
https://ecf.nhd.uscourts.gov/doc1/11703073872
https://ecf.nhd.uscourts.gov/doc1/11713352085
https://ecf.nhd.uscourts.gov/doc1/11713073872
https://ecf.nhd.uscourts.gov/doc1/11703073872
https://ecf.nhd.uscourts.gov/doc1/11713073872
https://ecf.nhd.uscourts.gov/doc1/11713073872
https://ecf.nhd.uscourts.gov/doc1/11703347697
https://ecf.nhd.uscourts.gov/doc1/11703352081
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I I .  STANDAR D OF  R E VIE W 

Summary judgment  is appropr ia te when  the record revea ls “no genuine 

dispute as to any mater ia l fact  and the movant  is en t it led to judgment  as a  

mat ter  of law.” Fed. R. Civ. P . 56(a); Tang v. Cit izens Bank, N.A., 821 F .3d 

206, 215 (1st  Cir . 2016). In  th is con text , a  “mater ia l fact” is one tha t  has the 

“poten t ia l to a ffect  t he ou tcome of t he su it .” Cherkaoui v. City of Quincy, 877 

F .3d 14, 23 (1st  Cir . 2017) (quot ing Sánchez v. Alvarado, 101 F .3d 223, 227 

(1st  Cir . 1996)). A “genuine dispute” exist s if a  fact finder  cou ld resolve the 

disputed fact  in  the nonmovant ’s favor . E llis v. F id. Mgmt . Tr . Co., 883 F .3d 

1, 7 (1st  Cir . 2018). 

The movant  bears t he in it ia l burden  of presen t ing evidence tha t  “it  

believes demonst ra t e the absence of a  genuine issue of mater ia l fact .” Celot ex 

Corp. v. Ca t ret t , 477 U.S. 317, 323 (1986); accord Irobe v. U.S. Dep’t  of Agr ic., 

890 F .3d 371, 377 (1st  Cir . 2018). Once the movant  has proper ly presen ted 

such  evidence, t he burden  sh ift s to t he nonmovan t  to designa te “specific fact s 

showing tha t  t here is a  genuine issue for  t r ia l,” Celotex, 477 U.S. a t  324, and 

to “demonst ra t e tha t  a  t r ier  of fact  could reasonably resolve tha t  issue in  [it s] 

favor ,” Irobe, 890 F .3d a t  377 (a ltera t ion  in  or igina l) (quot ing Borges ex rel. 

S.M.B.W. v. Ser rano-Isern , 605 F .3d 1, 5 (1st  Cir . 2010)). If t he nonmovant  

fa ils to adduce such  evidence on  which  a  reasonable fact finder  could base a  

favorable verdict , the mot ion  must  be gran ted. Celotex, 477 U.S. a t  324. In  

https://www.westlaw.com/Document/N1B4C0B30B96A11D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ic58d4d9220ff11e6b4bafa136b480ad2/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_215
https://www.westlaw.com/Document/Ic58d4d9220ff11e6b4bafa136b480ad2/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_215
https://www.westlaw.com/Document/I7bf21fd0d96111e7b393b8b5a0417f3d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_23
https://www.westlaw.com/Document/I7bf21fd0d96111e7b393b8b5a0417f3d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_23
https://www.westlaw.com/Document/Ibfa15c6c940911d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_227
https://www.westlaw.com/Document/Ibfa15c6c940911d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_227
https://www.westlaw.com/Document/I696acd70175b11e8874f85592b6f262c/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_7
https://www.westlaw.com/Document/I696acd70175b11e8874f85592b6f262c/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_7
https://www.westlaw.com/Document/I81e77b109c9d11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_323
https://www.westlaw.com/Document/I81e77b109c9d11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_323
https://www.westlaw.com/Document/I103e6ca05d3011e8abc79f7928cdeab9/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_377
https://www.westlaw.com/Document/I103e6ca05d3011e8abc79f7928cdeab9/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_377
https://www.westlaw.com/Document/I81e77b109c9d11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_324
https://www.westlaw.com/Document/I103e6ca05d3011e8abc79f7928cdeab9/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_377
https://www.westlaw.com/Document/I0314b5ea56c111dfaad3d35f6227d4a8/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_5
https://www.westlaw.com/Document/I0314b5ea56c111dfaad3d35f6227d4a8/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_5
https://www.westlaw.com/Document/I81e77b109c9d11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_324
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consider ing the evidence, I must  draw a ll reasonable in ferences in  the 

nonmoving par ty’s favor . Ther iau lt  v. Genesis Hea lthCare LLC, 890 F .3d 

342, 348 (1st  Cir . 2018).  

I I I .  ANALYSIS  

 The defendants a rgue tha t  a ll of t he pla in t iffs’ cla ims a re ba r red by the 

Exculpa tory Cont ract s. They a lso contend tha t  the pla in t iffs’ st r ict  product  

liability cla im fa ils even  if the Excu lpa tory Cont ract s a r e unenforceable 

because the defendants neither  manufactured nor  sold the a llegedly defect ive 

helmet . I examine each  a rgument  in  tu rn . 

A. Th e  E xcu lp a t or y  Con t r a c t s  

 The par t ies have differen t  views as to the law tha t  governs the 

enforceability of exculpa tory consumer  cont ract s in  lease agreements for  

goods. The defendan ts base their  conten t ion  tha t  the Exculpa tory Cont ract s 

a re enforceable on  a  well-developed body of New Hampshir e common law 

tha t  addresses the enforceability of excu lpa tory cont ract s genera lly. Under  

tha t  law, exculpa tory cont ract s can  be used to preclude r emedies tha t  wou ld 

otherwise be ava ilable to an  in jured pa r ty on ly if: “(1) they do not  viola te 

public policy; (2) the pla in t iff under stood the impor t  of the agreement  or  a  

reasonable per son  in  h is posit ion  would have understood the impor t  of the 

agreement ; and (3) t he pla in t iff’s cla ims were with in  the con templa t ion  of the 

par t ies when  they executed the cont ract .” Dean  v. MacDona ld, 147 N.H. 263, 

https://www.westlaw.com/Document/I11c11020596e11e88808c81b5a222cba/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_348
https://www.westlaw.com/Document/I11c11020596e11e88808c81b5a222cba/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_348
https://www.westlaw.com/Document/I1df6973232cb11d986b0aa9c82c164c0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_579_266
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266-67 (2001) (cit ing Barnes v. N.H. Kar t ing Assoc., Inc., 128 N.H. 102, 

106-07 (1986)). The defendan ts rely on  the common law test  in  a rguing tha t  

the Exculpa tory Cont ract s a re enforceable and bar  a ll of the pla in t iffs’ cla ims.  

The pla in t iffs r espond by cla iming tha t  the common law test  has been  

displaced in  ca ses involving lease agreements for  goods by 

RSA § 382-A:2A-503.3 Sect ion  503 is par t  of Ar t icle 2A of New Hampshire's 

Uniform Commercia l Code, which  governs lease agreements for  persona l 

proper ty. Subsect ion  3 of tha t  sect ion  provides in  per t inen t  par t  tha t  any 

“[l]imita t ion , a ltera t ion , or  exclusion  of consequen t ia l damages for  in jury to 

the person  in  the case of consumer  goods is pr ima facie unconscionable.” 

RSA § 382-A:2A-503(3). The pla in t iffs a rgue tha t  § 503(3) applies to a ll of 

their  cla ims because the Excu lpa tory Cont ract s a re par t  of an  agreement  

among the par t ies t ha t  included a  lease of consumer  goods to the pla in t iffs for  

use on  the tour . Therefore, they a rgue tha t  § 503(3)’s unconscionability test , 

not  the common law test , should be used to determine whether  the 

Exculpa tory Cont ract s a re en forceable.4 

 
3  For  the sake of brevity, I hereafter  r efer  to RSA § 382-A:2A-503 as 
”§ 503.‘  
4  In  ana lyzing th is a rgument , I do not  mean  to imply tha t  the common 
law test  and the test  required by § 503(3) a re mater ia lly differen t . Tha t  issue 
has not  been  br iefed. 

https://www.westlaw.com/Document/I1df6973232cb11d986b0aa9c82c164c0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_579_266
https://www.westlaw.com/Document/I12ad0286349511d9abe5ec754599669c/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_579_106
https://www.westlaw.com/Document/I12ad0286349511d9abe5ec754599669c/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_579_106
https://www.westlaw.com/Document/N77B91C40DACA11DAA31BC5CFE4C29E9B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
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I begin  by assessing the pla in t iffs’ conten t ion  tha t  § 503(3) en t irely 

displaces the common law tha t  governs the enforceability of exculpa tory 

consumer  cont ract s. Then , I separa tely consider  how the Exculpa tory 

Cont ract s a ffect  each  of the pla in t iffs’ cla ims for  r elief. 

1. Sect ion  382-A:2A-503(3) 

I am unpersuaded tha t  RSA § 382-A:2A-503(3) sweeps as broadly as 

the pla in t iffs cla im. F ir st , § 503(3) is cast  as an  except ion  to the genera l ru le 

set  for th  in  § 503(1) tha t  a  lease “may limit  or  a lter  the measure of damages 

recoverable under  t h is Ar t icle.” RSA § 382-A:2A-503(1) (emphasis added). 

Because the genera l ru le in  § 503(1) reaches on ly limit a t ions on  damages tha t  

a re recoverable under  Ar t icle 2A, it  is difficu lt  to see how § 503(3) can  be read 

to reach  other  t ypes of damage cla ims tha t  a re not  au thor ized under  Ar t icle 

2A. Second, th is reading of § 503 is reinforced by the except ion  recognized in  

§ 503(3) it self because tha t  except ion  expressly covers on ly limita t ions on  

cla ims for  “consequent ia l damages,” which  is a  t erm typica lly used to descr ibe 

damages tha t  a re recoverable for  breach  of cont ract  or  breach  of warran ty. 

See e.g. Sa lem Eng’g & Const r . Corp. v. Londonder ry Sch . Dist ., 122 N.H. 

379, 383-84 (1982) (descr ibing consequent ia l damages as a  t ype of damages 

tha t  can  be recognized for  breach  of cont ract  and expla in ing tha t  “the scope of 

foreseeability with  r espect  to damages is nar rower  in  con t ract  cases than  in  

https://www.westlaw.com/Document/N77B91C40DACA11DAA31BC5CFE4C29E9B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I9a4222a7346f11d98b61a35269fc5f88/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_579_383
https://www.westlaw.com/Document/I9a4222a7346f11d98b61a35269fc5f88/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_579_383
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tor t  cases”). Thus, I conclude tha t  § 503(3)’s limita t ion  only applies to cla ims 

brought  under  Ar t icle 2A. 

In  th is ca se, the pla in t iffs’ on ly cla im ar ising under  Ar t icle 2A is their  

cla im for  breach  of warran ty. Accordingly, I reject  the pla in t iffs’ a rgumen t  

tha t  the enforceability of the Exculpa tory Cont ract s as to their  other  cla ims 

should a lso be determined using § 503(3) and apply tha t  provision  on ly to the 

pla in t iffs’ breach  of warran ty cla im. 

 2. Negligence Cla im 

The defendants rely on  the common  law test  to a rgue tha t  t he 

Exculpa tory Cont ract s bar  t he pla in t iffs’ negligence cla im because: (1) the 

cont ract s pla in ly cover  the negligence cla im; (2) a  reasonable person  in  the 

pla in t iffs’ posit ion  would have understood the con t ract s; and (3) the cont ract s 

a re not  cont ra ry to public policy, a s “no specia l rela t ionsh ip existed among 

the par t ies and there was no other  dispa r ity in  barga in ing power .” Barnes, 

128 N.H. a t  106. The pla in t iffs respond solely by contending tha t  the 

Exculpa tory Cont ract s were presen ted to the pla in t iffs on  a  

“take-it -or -leave-it” basis on ly a fter  the cost  of the tour  had become 

nonrefundable, crea t ing a  dispar ity in  barga in ing power  among the par t ies 

and making the con t ract s unenforceable. Thus, t he on ly rea l issue here is 

whether  t he “t ake-it -or -leave-it” na ture of the Exculpa tory Cont ract s crea t ed 

https://www.westlaw.com/Document/I12ad0286349511d9abe5ec754599669c/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_579_106
https://www.westlaw.com/Document/I12ad0286349511d9abe5ec754599669c/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_579_106
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a  dispar ity in  barga in ing power  among the par t ies which  would render  them 

cont ra ry to public policy. 

 Both  th is Cour t  and the New Hampshir e Supreme Cour t  have 

previously addressed whether  recrea t iona l act ivity waivers a re cont r a ry to 

public policy. In  Lizzol v. Brothers Proper ty Management  Corpora t ion , a  

judge on  th is Cour t  found tha t  there was no dispar ity in  barga in ing power  

between  par t ies who en tered in to a  waiver  before a  snowmobiling tour , 

despite t he fact  tha t  the pla in t iffs needed to sign  tha t  waiver  in  order  to 

par t icipa te in  the tour . 2016 DNH 199, 2016 WL 6459570, a t  *8 (D.N.H. 

Oct . 31, 2016). There, the Cour t  expla ined tha t  “the pla in t iffs were ‘under  no 

physica l or  economic compulsion  to sign  the release,’ and ‘[s]ince the 

defendan ts’ service [was] not  an  essen t ia l one, the defendant s had no 

advantage of barga in ing st rength’ over  t he pla in t iffs or  others who sought  t o 

par t icipa te in  the snowmobile lesson  and tour .” Id. (fir st  a lt era t ion  in  

or igina l) (quot ing Barnes, 128 N.H. a t  108). In  Barnes, the New Hampshir e 

Supreme Cour t  simila r ly det ermined tha t  the pla in t iff was under  “no 

physica l or  economic compulsion” to sign  a  relea se of liability, even  though  he 

was requ ired to sign  it  in  order  to use the racet rack a t  issue. 128 N.H. a t  108. 

And, in  McGra th  v. SNH Development , Inc., the cour t  found no dispar ity in  

barga in ing power  despite the fact  tha t  t he pla in t iff had to sign  a  waiver  in  

order  to r eceive her  season  pass a t  a  ski mounta in . 158 N.H. 540, 544-45 

https://www.westlaw.com/Document/Ib0212b50a0d911e6bdb7b23a3c66d5b3/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_8
https://www.westlaw.com/Document/Ib0212b50a0d911e6bdb7b23a3c66d5b3/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_8
https://www.westlaw.com/Document/Ib0212b50a0d911e6bdb7b23a3c66d5b3/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I12ad0286349511d9abe5ec754599669c/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_579_108
https://www.westlaw.com/Document/I12ad0286349511d9abe5ec754599669c/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_579_108
https://www.westlaw.com/Document/Ib2cf7a58243211debc7bf97f340af743/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_579_544
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(2009). In  a ll th ree cases, the cour t s determined tha t  the waiver  cont ract s 

were not  cont ra ry to public policy even  though they were presen ted to the 

pla in t iffs on  a  “take-it -or -leave-it” basis.  

The only fact  t ha t  differen t ia t es the presen t  case from these cases is 

tha t  here the pla in t iffs were not  not ified tha t  they wou ld be required to sign  

the Exculpa tory Cont ract s un t il a fter  t heir  payment  for  the tour  had become 

nonrefundable. Doc. 42-1 a t  6; see a lso Doc. 40-8 a t  5 (Renta l Agreement  

requir ing the pla in t iffs to agree tha t  “I cannot  get  a  refund on  my reserva t ion  

unless I not ify Out fit t er  48 hours or  fur ther  in  advance . . . .”); Doc. 40-3 a t  2 

(email from Winter  Fun  confirming r eserva t ion , not ing tha t  the tour  r equires 

a  “100% advance payment  on  a ll snowmobile reserva t ions” and tha t  “[n]o 

refunds will be given  with in  7 days pr ior  to your  r eserva t ion  da te”). The 

pla in t iffs a rgue tha t  these in flexible refund policies produced an  

unacceptable dispar ity of ba rga in ing power  among the par t ies because they 

could not  refuse to sign  the Exculpa tory Cont ract s without  for feit ing the fu ll 

cost  of the ren ta l and tour . 

Cour t s in  other  ju r isdict ions a re split  a s to whether  an  exculpa tory 

cont ract  is cont r a ry to public policy when the par ty accept ing the con t ract  has 

a lready pa id a  nonrefundable deposit . In  Pa t ter son  v. PowderMonarch , LLC, 

the Tenth  Circu it  held tha t  an  exculpa tory agreement  was fa ir ly en tered in to 

despite t he fact  tha t  the pla in t iff “would have for feited the $ 57 she pa id for  

https://www.westlaw.com/Document/Ib2cf7a58243211debc7bf97f340af743/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_579_544
https://ecf.nhd.uscourts.gov/doc1/11713366529
https://ecf.nhd.uscourts.gov/doc1/11713352089
https://ecf.nhd.uscourts.gov/doc1/11713352084
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her  lift  t icket , plus the t ravel cost s she had incur red to reach  the resor t , if she 

had chosen  not  to accept  the r elease of liability.” 926 F .3d 633, 640 (10th  Cir . 

2019). Surveying the relevan t  case law in  Colorado, the Ten th  Circu it  held, 

“[A]ll of t he per t inen t  au thor it ies indica te tha t  [the fa ir  en t ry factor ] will 

genera lly be sa t isfied where the con t ract  rela tes to a  non-essen t ia l 

recrea t iona l act ivity, absent  evidence of unusua l circumstances such  a s 

incompetency.” Id. a t  641. Conversely, in  Kretzschmar  v. Big Horn  Power  

Spor t s, LLC, the pla in t iff became aware of and signed an  exculpa tory 

agreement  on ly a fter  he had pa id a  nonrefundable $500 deposit  and signed a  

purchase agreement  for  a  motorcycle and customiza t ion  kit . 2013 WL 

11879674, a t  *4 (D. Wyo. Oct . 7, 2013). In  an  a ffidavit , he sa id he “did not  feel 

tha t  [he] had any choice bu t  to sign  the [Waiver ].” Id. a t  *3. There, the cour t  

found tha t  the “[p]la in t iff signed the Waiver  under  pressure and out  of fear  of 

losing h is $500 deposit” and thus determined tha t  h is a llega t ions ra ised a  

genuine issue of ma ter ia l fact  as t o whether  the cont ract  was fa ir ly en tered 

in to. Id.5 

 
5  Colorado and Wyoming cour t s eva lua te whether  an  excu lpa tory 
agreement  is enforceable under  fou r  factors: ”(1) the existence of a  du ty to the 
public; (2) the na ture of the service per formed; (3) whether  the cont r act  was 
fa ir ly en tered in to; (4) whether  the in ten t ion  of t he par t ies is expressed in  
clear  and unambiguous language.‘ Pa t t erson , 926 F .3d a t  639 (quot ing J ones 
v. Dressel, 623 P .2d 370, 376 (Colo. 1981) (en  banc)); see a lso Kretzschmar , 
2013 WL 11879674, a t  *3 (same). Under  th is t est , a  con t ract  is not  ”fa ir ly 
en tered in to‘ when  there is a  dispar ity of barga in ing par ty between  the 

https://www.westlaw.com/Document/Icf2d89808baa11e98eaef725d418138a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_640
https://www.westlaw.com/Document/Icf2d89808baa11e98eaef725d418138a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_640
https://www.westlaw.com/Document/Icf2d89808baa11e98eaef725d418138a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_641
https://www.westlaw.com/Document/I953f01a0484011e687dda03c2315206d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_4
https://www.westlaw.com/Document/I953f01a0484011e687dda03c2315206d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_4
https://www.westlaw.com/Document/I953f01a0484011e687dda03c2315206d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_4
https://www.westlaw.com/Document/I953f01a0484011e687dda03c2315206d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Icf2d89808baa11e98eaef725d418138a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_639
https://www.westlaw.com/Document/I177f24b8f45b11d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_661_376
https://www.westlaw.com/Document/I177f24b8f45b11d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_661_376
https://www.westlaw.com/Document/I953f01a0484011e687dda03c2315206d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_3
https://www.westlaw.com/Document/I953f01a0484011e687dda03c2315206d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_3


 
14 

Consider ing the tot a lity of fact s before me, I am sa t isfied tha t  the 

nonrefundable deposit  a t  issue here is not  sufficien t ly coercive to dist inguish  

th is case from Lizzol, McGra th , and Barnes. Ra ther , the record makes clea r  

tha t  the pla in t iffs “freely chose[] to en ter  in to the cont ract” and no lega lly 

cognizable dispar ity in  barga in ing power  existed among the par t ies. Barnes, 

128 N.H. a t  108. The pla in t iffs were aware tha t  their  par t icipa t ion  in  the 

snowmobile tour  was volunta ry. See Doc. 39-5 a t  2 (“R IDING IS  

VOLUNTAR Y”); Doc. 40-4 a t  93-94 (Ioannidis’s t est imony tha t  the ren ta l 

act ivity was volunta ry). Moreover , just  a s in  Lizzol, McGra th , and Barnes, 

the act ivity here—snowmobiling—is “not  an  essen t ia l [service],” and thus 

“the defendant s had no advantage of barga in ing st rength .” Lizzol, 2016 WL 

6459570, a t  *8 (quot ing Barnes, 128 N.H. a t  108). The pla in t iffs do not  a rgue 

tha t  th is was the on ly snowmobiling oppor tun ity ava ilable to them, nor  do 

they indica te t ha t  an  exigency exist ed tha t  compelled their  assen t  t o the 

 
par t ies. See Pa t terson , 926 F .3d a t  639-40 (”A cont ract  is fa ir ly en tered in to if 
one par ty is not  so obviously disadvantaged with  respect  to barga in ing power  
tha t  the resu lt ing cont ract  essen t ia lly places h im a t  the mercy of the other  
par ty÷s negligence.‘) (quot ing Hamill v. Cheley Colo. Camps, Inc., 262 P .3d 
945, 949 (Colo. App. 2011)); see a lso Kretzschmar , 2013 WL 11879674, a t  *3 
(”[I]f there is a  vast  dispar ity in  barga in ing power  between  the par t ies a  cour t  
may find tha t  the cont ract  was unfa ir ly en tered in to.‘). Therefore, while the 
Tenth  Circu it  does not  employ the same test  for  exculpa tory cont ract s as t he 
New Hampshir e Supreme Cour t  does, it s cases a re usefu l ana logues in  
determin ing what  const itu tes a  dispar ity in  barga in ing power  tha t  would 
render  a  cont ract  ”unfa ir ly en tered in to.‘ 

https://www.westlaw.com/Document/I12ad0286349511d9abe5ec754599669c/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_579_108
https://www.westlaw.com/Document/I12ad0286349511d9abe5ec754599669c/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_579_108
https://ecf.nhd.uscourts.gov/doc1/11713347702
https://ecf.nhd.uscourts.gov/doc1/11713352085
https://www.westlaw.com/Document/Ib0212b50a0d911e6bdb7b23a3c66d5b3/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ib0212b50a0d911e6bdb7b23a3c66d5b3/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I12ad0286349511d9abe5ec754599669c/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_579_108
https://www.westlaw.com/Document/Icf2d89808baa11e98eaef725d418138a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_639
https://www.westlaw.com/Document/I669bf5975bb511e085acc3f6d5ffa172/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4645_949
https://www.westlaw.com/Document/I669bf5975bb511e085acc3f6d5ffa172/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4645_949
https://www.westlaw.com/Document/I953f01a0484011e687dda03c2315206d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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Exculpa tory Cont ract s. See Resta t emen t  (Second) of Tor t s § 496B, cmt . j 

(A.L.I. 1965) (defin ing “dispar ity of barga in ing power”). And, a lthough the 

Tenth  Circu it  applies a  sligh t ly differen t  t est  to eva lua te the fa irness of 

exculpa tory con t ract s, I am persuaded by tha t  cour t ’s reason ing in  Pa t terson , 

where it  held tha t  t he requir ement  tha t  a  cont ract  was fa ir ly en tered in to 

“will genera lly be sa t isfied where the cont ract  rela tes t o a  non-essen t ia l 

recrea t iona l act ivity, absent  evidence of unusua l circumstances such  a s 

incompetency.” 926 F .3d a t  641.6 Here, where the Exculpa tory Cont ract s 

involved a  non-essen t ia l recrea t iona l act ivity and the pla in t iffs volun ta r ily 

en tered in to the agreements, the small financia l pena lty the pla in t iffs may 

have incu r red if they refused to sign  the agreements is not  sufficien t ly 

coercive to prevent  t he defendants from enforcing the Exculpa tory Cont ract s. 

Accordingly, I gran t  the defendants’ request s for  summary judgment  on  the 

pla in t iffs’ negligence cla im. 

3. St r ict  Product  Liability Cla im 

 The pla in t iffs next  a rgue tha t  the Exculpa tory Cont ract s cannot  be 

used to bar  their  st r ict  product  liability cla im. 

 
6  Moreover , the fact s of the presen t  case a re dist inguishable from 
Kretzschmar . There, the ”[p]la in t iff signed the Waiver  under  pressure and 
out  of fea r  of losing h is $500 deposit .‘ Kretzschmar , 2013 WL 11879674, a t  
*4. Here, conver sely, Ioannidis÷s a ffirmed a t  h is deposit ion  tha t  ”No one 
forced [h im] to en ter  in to th is agreement ‘ and he was ”free not  to sign  it  if 
[he] did not  want  to waive [h is] r igh ts.‘ Doc. 40-4 a t  95.  

https://www.westlaw.com/Document/I82cadba5dc1611e2ac56d4437d510c12/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I82cadba5dc1611e2ac56d4437d510c12/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/Icf2d89808baa11e98eaef725d418138a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_641
https://www.westlaw.com/Document/I953f01a0484011e687dda03c2315206d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I953f01a0484011e687dda03c2315206d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://ecf.nhd.uscourts.gov/doc1/11713352085
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 When the New Hampshire Supreme Cour t  fir st  recognized the st r ict  

product  liabilit y tor t  in  1969, it  ”explicit ly adopted the doct r ine of st r ict  

liability set  for th  in  Resta tement  (Second) of Tor t s § 402A.‘ 8 N.H. P ract ice 

§ 8.01 (cit ing But t r ick v. Lessard & Sons, Inc., 110 N.H. 36 (1969)). And the 

cour t  cont inues to r ely on  § 402A when descr ibing it s product  liability law. 

See, e.g. Kelleher  v. Marvin  Lumber  & Cedar  Co., 152 N.H. 813, 831 (2005); 

Pr ice v. BIC Corp., 142 N.H. 386, 388 (1997); Thibault  v. Sears, Roebuck & 

Co., 118 N.H. 802, 812-13 (1978). Comment  m to § 402A sta t es tha t  a  st r ict  

liability cla im ”is not  a ffected by any discla imer  or  other  agreement .‘ 

Resta tement  (Second) of Tor t s § 402A cmt . m (A.L.I. 1965). This limita t ion  is 

car r ied forward in  § 18 of Resta tement  (Third) of Tor t s: Product  Liability. 

And, as the repor ter s÷ note to § 18 recognizes, ”a  clear  major ity of cour t s‘ 

have declined to enforce exculpa tory con t ract s to bar  st r ict  product  liability 

cla ims. See Resta tement  (Th ird) of Tor t s: Prods. Liab. § 18 & repor ters÷ note 

cmt . a  (A.L.I. 1998) (cit ing § 402A cmt . m). Although the New Hampshire 

Supreme Cour t  has not  addressed th is issue direct ly, I am confident  tha t  it  

will follow the major ity ru le. Thus, I conclude tha t  the Exculpa tory Cont ract s 

do not  limit  the pla in t iffs÷ st r ict  product  liabilit y cla im. 

4. Breach  of Warran ty Cla im 

 Breach  of warran ty cla ims sound in  cont ract  and a re governed by the 

New Hampshir e÷s Uniform Commercia l Code ra ther  than  the common law. 

https://www.westlaw.com/Document/Ifac198e1340611d986b0aa9c82c164c0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I8d181c686d8011da8cc9b4c14e983401/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_579_831
https://www.westlaw.com/Document/Ia92e577136b411d9abe5ec754599669c/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_579_388
https://www.westlaw.com/Document/Ia4d7d4ea344b11d98b61a35269fc5f88/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_579_812
https://www.westlaw.com/Document/Ia4d7d4ea344b11d98b61a35269fc5f88/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_579_812
https://www.westlaw.com/Document/I82ca668ddc1611e2ac56d4437d510c12/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I82c7594ddc1611e2ac56d4437d510c12/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I82c7594ddc1611e2ac56d4437d510c12/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
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Sheehan  v. N.H. Liquor  Comm'n , 126 N.H. 473, 476 (1985). Accordingly, as 

noted above, t he defendants÷ cla ims tha t  the Excu lpa tory Cont ract s bar  the 

recovery of damages for  breach  of warran ty a re ana lyzed under  

§ 382-A:2A-503 ra ther  than  the common  law test .  

Although  the defendants a rgue in  genera l tha t  t he Exculpa tory 

Cont ract s bar  t he pla in t iffs÷ breach  of warran ty cla im, they do not  make 

reference to § 503(3) in  their  summary judgment  paper s. Nor  do they 

otherwise expla in  how they can  overcome tha t  provision÷s presumpt ion  of 

unconscionability. Accordingly, the defendants have not  shown tha t  they a re 

en t it led to summary judgmen t  on  the pla in t iffs÷ breach  of warran ty cla im. 

5. Consumer  Protect ion  Act  Cla im  

The pla in t iffs next  a rgue tha t  the Exculpa tory Cont ract s have no effect  

on  their  CPA cla im. I agree. RSA § 358-A:10(I) sta tes in  per t inen t  par t  tha t  

”[a ]ny a t tempted wa iver  of the r igh t  to damages set  for th  in  th is paragraph  

sha ll be void and unenforceable.‘ RSA § 358-A:10(I). The defendants have 

fa iled to expla in  why th is provision  does not  resolve the issue. Accordingly, I 

deny their  mot ions for  summary judgment  with  r espect  to the CPA cla im.7 

 
7  Although  the defendants a lso presen t  a  bare bones a rgumen t  tha t  the 
pla in t iffs cannot  prove their  CPA cla im, I decline to address their  a rgument  
because it  has not  been  sufficien t ly br iefed. See Higgins v. New Balance 
Ath let ic Shoe, Inc., 194 F .3d 252, 260 (1st  Cir . 1999) ( ”The dist r ict  cour t  is 
free to disregard a rguments t ha t  a r e not  adequa tely developed‘). 

https://www.westlaw.com/Document/I3262ca3034cf11d986b0aa9c82c164c0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_579_476
https://www.westlaw.com/Document/NB25EC2C0DAC811DAA31BC5CFE4C29E9B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I6885e5d894b411d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_260
https://www.westlaw.com/Document/I6885e5d894b411d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_260
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5. Loss of Consor t ium Cla im  

 The defendants’ cha llenge to Dilbar ian 's loss of consor t ium cla im 

presen ts a  near ly iden t ica l quest ion  to one I recen t ly addressed in  Dunn v. 

Nor thern  Ext remes Spor t s & Recrea t ion , Inc., 2025 DNH 098, 2025 WL 

2451220, a t  *3 (D.N.H. Aug. 19, 2025). There, I noted tha t  “New Hampshir e 

t rea t s loss of consor t ium cla ims as independent  of the under lying tor t : they 

a re ‘separa te and dist inct ’ cla ims.” Id. (quot ing Brann  v. Exeter  Clin ic, Inc., 

127 N.H. 155, 160 (1985)). Therefore, I concluded, “a  loss of consor t ium cla im 

wholly belongs to the spouse, not  the in jured par ty,” meaning tha t  tha t  the 

“power  to waive liability rest s with  the spouse of t he in ju red par ty.” Id. 

 The defendants a rgue tha t  t he Exculpa tory Cont ract s cover  Dilbar ian’s 

loss of consor t ium cla im through their  “next  of kin” language. See Doc. 39-5 

a t  3 (“I  AGR E E  TO R E LE ASE  TH E  R E NTAL OP P OR TUNITY 

SP ONSOR  F R OM ANY AND ALL LIABILITY for  any loss, damage, 

expense or  in jury (including dea th) tha t  I or  my next  of kin  may incur  

resu lt ing from my par t icipa t ion  in  the Renta l Oppor tun ity”). However , 

because a  loss of consor t ium cla im is der iva t ive, Ioannidis cannot  waive 

Dilbar ian’s loss of consor t ium r igh t s. See Dunn, 2025 WL 2451220, a t  *3. 

Therefore, the next  of kin  provision  cannot  be used to bar  her  cla im. Nor  can  

Dilbar ian  be depr ived of her  r igh t  t o recover  for  loss of consor t ium based on  

her  own agreement  to be bound by the Exculpa tory Cont ract s because those 

https://www.westlaw.com/Document/I40d8bcc082db11f0b686cf0056cc66b6/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_3
https://www.westlaw.com/Document/I40d8bcc082db11f0b686cf0056cc66b6/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_3
https://www.westlaw.com/Document/I40d8bcc082db11f0b686cf0056cc66b6/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_3
https://www.westlaw.com/Document/I40d8bcc082db11f0b686cf0056cc66b6/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I9e915ce9348d11d9abe5ec754599669c/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_579_160
https://www.westlaw.com/Document/I9e915ce9348d11d9abe5ec754599669c/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_579_160
https://www.westlaw.com/Document/I40d8bcc082db11f0b686cf0056cc66b6/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://ecf.nhd.uscourts.gov/doc1/11713347702
https://ecf.nhd.uscourts.gov/doc1/11713347702
https://www.westlaw.com/Document/I40d8bcc082db11f0b686cf0056cc66b6/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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Cont ract s on ly cover  in jur ies tha t  she or  her  next  of kin  suffered as a  resu lt  of 

her  own par t icipa t ion  in  the tour . Doc. 39-5. As in  Dunn , the Cont ract s do not  

cover  her  loss of consor t ium cla im because she seeks to recover  damages for  

the in jury she su ffered because of her  husband's par t icipa t ion  in  the tour . See 

Dunn, 2025 WL 2451220, a t  *4 (“If [the pla in t iff] had stayed home [on  the 

day of the snowmobiling accident ], he could st ill asser t  a  loss of consor t ium 

cla im ar ising from h is spouse’s accident . The fact  tha t  [the pla in t iff] h imself 

a lso chose to use a  snowmobile tha t  day and sign  a  waiver  rela t ing to h is own 

par t icipa t ion  in  the act ivity does not  dest roy h is loss of consor t ium cla im.”). 

Therefore, because Ioannidis cannot  waive Dilba r ian’s r igh t  to hold the 

defendan ts liable under  a  loss of consor t ium theory, and she did not  waive 

her  r igh t  to recovery by en ter ing the Exculpa tory Cont ract s, the defendants 

a re not  en t it led to summary judgment  on  Dilbar ian’s loss of consor t ium 

cla im.   

B .  S t r ic t  P r od u c t  L ia b ili t y  a s  Le ssor  

 The defendants a lterna t ively contend tha t  they cannot  be held liable on  

the pla in t iffs’ st r ict  product  liabilit y cla im because they neither  

manufactured nor  sold the a llegedly defect ive helmet . The pla in t iffs a rgue in  

response tha t  t heir  st r ict  product  liability cla im is viable because the 

defendan ts lea sed the helmet  to Ioannidis when  he agreed to go on  the tou r . 

https://ecf.nhd.uscourts.gov/doc1/11713347702
https://www.westlaw.com/Document/I40d8bcc082db11f0b686cf0056cc66b6/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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 The New Hampshir e Supreme Cour t  has addressed effor t s t o extend 

st r ict  product  liability to defendan ts who were neither  manufacturers nor  

sellers on  severa l occasions. In  Brescia  v. Grea t  Road Rea lty Trust , for  

example, the cour t  declined to hold a  defendant  who leased a  crane st r ict ly 

liable for  the machine’s a lleged defects because he was “not  in  the business of 

supplying cranes.” 117 N.H. 154, 157 (1977). In  reaching th is conclusion , the 

cour t  noted tha t  “the occasiona l seller” ordinar ily will not  be subject ed to 

st r ict  product  liability and, accordingly, “to the exten t  the doct r ine is 

applicable to a  lease agreement , it  would seem to be applicable on ly where 

the lease in  quest ion  represen ts someth ing more than  business happenstance 

on  the par t  of t he lessor .” Id. Cf. Lokken  v. U-Haul of N.H., Inc., no. 

219-2016-CV-272, slip op. a t  2 (N.H. Super . Ct . Feb. 18, 2000) (applying st r ict  

product  liabilit y to moving t ruck ren ta l company because it s lease of a  van  

“was not  business happenst ance, bu t  in stead was par t  of it s core business”). 

 The cour t  has a lso made it  clear  t ha t  it  will not  subject  service 

providers to st r ict  product  liability merely because an  a llegedly defect ive 

product  was used when  providing a  service. In  Bolduc v. Herber t  Schneider  

Corpora t ion , the cour t  declined to hold a  ski-a rea  opera tor  who was “not  the 

manufacturer  or  seller  of [a ] t ramway‘ and ”provide[d] on ly a  service‘ st r ict ly 

liable for  an  acciden t  tha t  occur red on  the t ramway. 117 N.H. 566, 569-70 

(1977). There, the cour t  observed tha t  ”[e]ven  when a  product  is used or  

https://www.westlaw.com/Document/I4f66ca5d344311d98b61a35269fc5f88/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_579_157
https://www.westlaw.com/Document/I4f66ca5d344311d98b61a35269fc5f88/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I4f612503344311d98b61a35269fc5f88/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_579_569
https://www.westlaw.com/Document/I4f612503344311d98b61a35269fc5f88/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_579_569
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supplied in  the cour se of and as an  incident  to the service, st r ict  liability has 

usua lly been  denied.‘ Id. a t  569 (cita t ion  modified). Likewise, in  Siciliano v. 

Capitol City Shows, Inc., the cour t  declined to apply st r ict  liability t o an  

amusement -r ide opera tor  who ”provides persons with  a  service; namely, a  

r ide on  a  machine‘ and ”does not  sell or  supply a  product .‘ 124 N.H. 719, 730 

(1984).  

 The presen t  case involves a  lease-service hybr id not  squarely addressed 

by the New Hampsh ire Supreme Cour t , in  which  a  product  is leased in  

connect ion  with  the provision  of a  service. In  simila r  ca ses, comment  d to § 20 

of the Resta tement  (Third) of Tor t s: Product  Liability suggests tha t  if the 

product  and the service a re billed separa tely, or  the product  is fu lly consumed 

while providing the service, cour t s will genera lly t rea t  t he defendant  as a  

seller  subject  to st r ict  product  liability. Resta tement  (Third) of Tor t s: 

Prods. Liab. § 20 & cmt . d (A.L.I. 1998). But  where the product  is merely used 

in  per forming a  service, the t r ansact ion  will not  typica lly be t rea ted as a  sa le, 

and the service provider  will not  be held st r ict ly liable for  the product÷s 

defects. Id. 

Given  the New Hampshire Supreme Cour t÷s decisions in  Brescia , 

Bolduc, and Siciliano, and the discussion  in  comment  d, I believe tha t  the 

New Hampshir e Supreme Cour t  would decline to hold the defendant s st r ict ly 

liable for  any defect s in  the helmet  they provided to Ioannidis. The pla in t iffs 

https://www.westlaw.com/Document/I4f612503344311d98b61a35269fc5f88/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_579_569
https://www.westlaw.com/Document/I68d475ef34cb11d9abe5ec754599669c/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_579_730
https://www.westlaw.com/Document/I68d475ef34cb11d9abe5ec754599669c/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_579_730
https://www.westlaw.com/Document/I82c75953dc1611e2ac56d4437d510c12/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I82c75953dc1611e2ac56d4437d510c12/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I82c75953dc1611e2ac56d4437d510c12/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
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do not  cla im tha t  they were charged separa tely for  the lease of the helmet  

and the tour . Nor  was the a llegedly defect ive helmet  ”used up or  consumed‘ 

by Ioann idis. Id. Instead, it  was leased by the defendan ts merely ”as an  

incident  t o‘ the pla in t iffs÷ pa r t icipa t ion  in  the gu ided tour . Buldoc, 117 N.H. 

a t  569 (declin ing to apply st r ict  liability where a  product  was provided ”as an  

incident  t o‘ a  service). Accordingly, I conclude tha t  the defendants cannot  be 

held st r ict ly liable for  any a lleged defects in  the helmet  they leased to 

Ioannidis.  

IV.  CONCLUSION 

 For  the foregoing reasons, I gran t  t he defendant s’ mot ions for  summary 

judgment  with  respect  to the pla in t iffs’ negligence and negligent  

misrepresen ta t ion  cla im (Count  I) and their  st r ict  product  liability cla im 

(Count  II). In  a ll other  respect s, their  mot ions a re denied. Doc. 39; Doc. 40. 

 
SO ORDERED.   

 
       /s/ Paul J . Barbadoro 
       Pau l J . Barbadoro 
       United Sta tes Dist r ict  J udge 
 
J une 17, 2026 
 
cc: Counsel of Record 
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