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ME MOR ANDUM AND OR DE R  

 In  th is pu ta t ive class act ion , pla in t iff Rober t  Clark seeks to cha llenge 

the const itu t iona lity of New Hampshire’s an t i-loiter ing sta tu te. See N.H. 

Rev. Sta t . Ann . (“RSA”) § 644:6. Clark, who lived in  homeless camps a round 

Concord, New Hampshire for  about  th ir teen  year s, has twice been  a r rested 

and charged, bu t  never  convicted, under  the sta tu te. He a lso a lleges tha t  

loca l police have repea tedly stopped h im on  public and pr iva te proper t ies in  

Concord, implicit ly t h rea ten ing h is a r rest  under  t he law if he did not  comply. 

While Clark seeks to represen t  an  expansive cla ss encompassing a ll those 

aga inst  whom the st a tu te cou ld be enforced, he premises h is own standing to 

br ing th is su it  on  the law’s r epea ted invoca t ion  aga inst  h im and it s fr equen t  

enforcement  aga inst  homeless individua ls genera lly. Shor t ly a fter  filing su it , 

however , Cla rk obta ined housing, r a ising doubts abou t  whether  the st a tu te 

will be enforced aga inst  h im in  the fu tu re.  

https://1.next.westlaw.com/Document/N154F75C0DAD111DAB50AC802941FC15B/View/FullText.html?navigationPath=%2FFoldering%2Fv1%2Fmatt.e.hornung%3D40gmail.com%2Fcontainers%2Fuser%2F05cee5eafc6d454eb73b287b95d13371%2Fcontents%2FdocumentNavigation%2F753558c7-71a1-4d27-8b93-ff13c7948c7a%2FN154F75C0DAD111DAB50AC802941FC15B%3FcontainerType%3Dfolder%26ppcid%3D2ff3ed836f384d0dadc86c2b61958294&listSource=Foldering&list=folderContents&rank=29&sessionScopeId=800652881655d56e4eacf896bde2b547de9667cfa6534b1faa7c2606a95785a4&rulebookMode=false&fcid=8eed36eeb8b14c2c9b5c270ffad1924f&transitionType=FolderItem&contextData=%28cid.8eed36eeb8b14c2c9b5c270ffad1924f*oc.Category%29
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 Severa l mot ions a re r ipe for  ru ling in  th is case, including Clark’s 

mot ion  to cer t ify h is proposed class and the At torney Genera l’s mot ion  to 

dismiss, which  advances a rguments tha t  Clark lacks standing to cha llenge 

§ 644:6, see Fed. R. Civ. P . 12(b)(1), and tha t  he fa ils t o sta t e a  cla im, see id. 

12(b)(6). The At torney Genera l a lso cites to Clark’s newfound housing as 

reason  to quest ion  h is su it ’s just iciabilit y, ra ising a  separa te quest ion  of 

mootness tha t  is not  otherwise br iefed. 

 Because the Cour t  must  assure it self of it s own jur isdict ion  before 

reaching the mer it s, I on ly address the At torney Genera l’s t h reshold standing 

a rgumen t  here. The par t ies will be requ ired to address mootness in  

subsequent  mot ion  pract ice under  Rule 12(b)(1), on ly a fter  which  the Cour t  

will be able to en ter ta in  the At torney Genera l’s a rguments for  dismissa l 

under  Rule 12(b)(6) and Clark’s mot ion  for  class cer t ifica t ion . 

I .  BACKGR OUND 1 

A. R SA § 644:6 

 F ir st  enacted in  1971 and la ter  amended in  1985, New Hampshire’s 

“Loiter ing or  Prowling” sta tu te consist s of th ree pr incipa l provisions. See 

 
1  Because th is order  addresses the At torney Genera l’s mot ion  to dismiss 
for  lack of subject  mat ter  ju r isdict ion , I draw the well-pled fact s from the 
compla in t , “according the pla in t iff t he benefit  of a ll reasonable in ferences.” 
La t igua -Núñez v. U.S. Coast  Guard, 174 F .4th  293, 297 (1st  Cir . 2026) 
(quot ing Murphy v. United Sta tes, 45 F .3d 520, 522 (1st  Cir . 1995)). 

https://www.westlaw.com/Document/ND21529B08CBB11EFA68BF15E5D0D8212/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/ND21529B08CBB11EFA68BF15E5D0D8212/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/ND21529B08CBB11EFA68BF15E5D0D8212/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/If4a3a3a045b811f1b6a5bfc549c6d5a3/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_8173_297
https://www.westlaw.com/Document/Ib3b070ee910111d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_522
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RSA § 644:6. The fir st  provision  defines the offense and supplies four  

non-exhaust ive examples of conduct  tha t  can  evince it s commission : 

A person  commits a  viola t ion  if he knowingly appear s a t  a  place, 
or  a t  a  t ime, under  circumstances tha t  war ran t  a la rm for  t he sa fety 
of persons or  proper ty in  the vicin ity. Circumstances which  may be 
considered in  determining whether  such  a la rm is war ran ted 
include, bu t  a re not  limited to, when  the actor : 

(a ) Takes fligh t  upon  appearance of a  law enforcemen t  officia l 
or  upon  quest ion ing by such  an  officia l. 
(b) Manifest ly endeavors to concea l h imself or  any object . 
(c) Has in  h is possession  tools or  other  proper ty which  would 
lead a  rea sonable person  to believe a  cr ime was about  t o be 
perpet ra ted. 
(d) Examines en t rances to a  st ructure which  the actor  has no 
au thor ity or  legit imate purpose to en ter . 
 

Id. § 644:6, I. Before a  police officer  may a r rest  an  appa ren t  viola tor  of the 

sta tu te, it s second provision  r equires tha t  the officer  a t tempt  to 

const ruct ively engage with  the suspect . Specifica lly, 

[p]r ior  to any a r rest  under  t h is sect ion , un less fligh t  or  other  
circumstances make it  impossible, a  law enforcement  officia l sha ll 
a fford the actor  the oppor tun ity to dispel any a la rm which  would 
otherwise be warran ted, by request ing h im to iden t ify h imself and 
give an  account  for  h is presence and conduct . Fa ilure to iden t ify or  
account  for  oneself, absent  other  cir cumstances, however , sha ll not  
be grounds for  a r rest . 
 

Id. § 644:6, II. The sta tu te’s th ird provision  makes clea r  tha t  sa t isfact ion  of 

the second provision ’s procedura l requir ement  is a  prerequisite to convict ion : 

No person  sha ll be convicted under  th is sect ion  if the law 
enforcement  officia l did not  comply with  paragraph  II or  it  appears 
a t  t r ia l tha t  the explana t ion  he gave of h is conduct  and purposes 
was t rue and, if believed by the law enforcemen t  officia l a t  the 

https://1.next.westlaw.com/Document/N154F75C0DAD111DAB50AC802941FC15B/View/FullText.html?navigationPath=%2FFoldering%2Fv1%2Fmatt.e.hornung%3D40gmail.com%2Fcontainers%2Fuser%2F05cee5eafc6d454eb73b287b95d13371%2Fcontents%2FdocumentNavigation%2F753558c7-71a1-4d27-8b93-ff13c7948c7a%2FN154F75C0DAD111DAB50AC802941FC15B%3FcontainerType%3Dfolder%26ppcid%3D2ff3ed836f384d0dadc86c2b61958294&listSource=Foldering&list=folderContents&rank=29&sessionScopeId=800652881655d56e4eacf896bde2b547de9667cfa6534b1faa7c2606a95785a4&rulebookMode=false&fcid=8eed36eeb8b14c2c9b5c270ffad1924f&transitionType=FolderItem&contextData=%28cid.8eed36eeb8b14c2c9b5c270ffad1924f*oc.Category%29
https://1.next.westlaw.com/Document/N154F75C0DAD111DAB50AC802941FC15B/View/FullText.html?navigationPath=%2FFoldering%2Fv1%2Fmatt.e.hornung%3D40gmail.com%2Fcontainers%2Fuser%2F05cee5eafc6d454eb73b287b95d13371%2Fcontents%2FdocumentNavigation%2F753558c7-71a1-4d27-8b93-ff13c7948c7a%2FN154F75C0DAD111DAB50AC802941FC15B%3FcontainerType%3Dfolder%26ppcid%3D2ff3ed836f384d0dadc86c2b61958294&listSource=Foldering&list=folderContents&rank=29&sessionScopeId=800652881655d56e4eacf896bde2b547de9667cfa6534b1faa7c2606a95785a4&rulebookMode=false&fcid=8eed36eeb8b14c2c9b5c270ffad1924f&transitionType=FolderItem&contextData=%28cid.8eed36eeb8b14c2c9b5c270ffad1924f*oc.Category%29
https://1.next.westlaw.com/Document/N154F75C0DAD111DAB50AC802941FC15B/View/FullText.html?navigationPath=%2FFoldering%2Fv1%2Fmatt.e.hornung%3D40gmail.com%2Fcontainers%2Fuser%2F05cee5eafc6d454eb73b287b95d13371%2Fcontents%2FdocumentNavigation%2F753558c7-71a1-4d27-8b93-ff13c7948c7a%2FN154F75C0DAD111DAB50AC802941FC15B%3FcontainerType%3Dfolder%26ppcid%3D2ff3ed836f384d0dadc86c2b61958294&listSource=Foldering&list=folderContents&rank=29&sessionScopeId=800652881655d56e4eacf896bde2b547de9667cfa6534b1faa7c2606a95785a4&rulebookMode=false&fcid=8eed36eeb8b14c2c9b5c270ffad1924f&transitionType=FolderItem&contextData=%28cid.8eed36eeb8b14c2c9b5c270ffad1924f*oc.Category%29
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t ime, would have dispelled the a la rm. In  such  cases, any r ecord of 
the a r rest  made under  au thor ity of paragraph  I sha ll be expunged. 
 

Id. § 644:6, III. Because § 644:6 classifies loiter ing as a  viola t ion  under  New 

Hampsh ire law, a  convicted viola tor  “may be sen tenced to condit iona l or  

uncondit iona l discharge, or  a  fine” of up to $1,000. Id. § 651:2, III-a  and IV(a). 

 In  pract ice, according to public da t a  obta ined from the New Hampsh ire 

cour t  syst em, police rou t inely charge viola t ions of § 644:6. F rom J anuary 

2013 th rough December  2024, 2,280 cases a lleging viola t ions of the sta tu t e 

were filed sta t ewide, averaging 190 per  year . See Doc. 29 a t  1-2. Recent  da ta  

fur ther  suggests tha t  these cases a r e on  the r ise; from J u ly 2024 through 

J une 2025, 229 such  cases were filed, reflect ing a  twenty-percent  annua lized 

increase compared to the average over  t he preceding twelve years. See id. a t  

2-3. And of cour se, charging da ta  does not  capture the fr equency with  which  

police quest ion  individua ls withou t  in it ia t ing an  a r rest  pur suant  to § 644:6, 

II. See Doc. 1 a t  25. 

 Unsurpr isingly, homeless individua ls a re often  the subject  of § 644:6’s 

enforcement . In  Manchester , for  example, from J u ly 2021 to December  2024, 

fifty ou t  of eigh ty-n ine cases charging a  viola t ion  of § 644:6—more than  

ha lf—involved homeless defendant s. Id. a t  32. Simila r ly, in  Concord, from 

J u ly 2021 to J une 2023, t en  ou t  of twen ty-three such  cases charged homeless 

individua ls. Id. a t  32-33. 

https://1.next.westlaw.com/Document/N154F75C0DAD111DAB50AC802941FC15B/View/FullText.html?navigationPath=%2FFoldering%2Fv1%2Fmatt.e.hornung%3D40gmail.com%2Fcontainers%2Fuser%2F05cee5eafc6d454eb73b287b95d13371%2Fcontents%2FdocumentNavigation%2F753558c7-71a1-4d27-8b93-ff13c7948c7a%2FN154F75C0DAD111DAB50AC802941FC15B%3FcontainerType%3Dfolder%26ppcid%3D2ff3ed836f384d0dadc86c2b61958294&listSource=Foldering&list=folderContents&rank=29&sessionScopeId=800652881655d56e4eacf896bde2b547de9667cfa6534b1faa7c2606a95785a4&rulebookMode=false&fcid=8eed36eeb8b14c2c9b5c270ffad1924f&transitionType=FolderItem&contextData=%28cid.8eed36eeb8b14c2c9b5c270ffad1924f*oc.Category%29
https://1.next.westlaw.com/Document/N1549C7808E0911ED9B5B9BCBF84F80CD/View/FullText.html?originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://nhd-ecf.sso.dcn/doc1/11713482940
https://nhd-ecf.sso.dcn/doc1/11713482940
https://nhd-ecf.sso.dcn/doc1/11713482940
https://nhd-ecf.sso.dcn/doc1/11713330450
https://nhd-ecf.sso.dcn/doc1/11713330450
https://nhd-ecf.sso.dcn/doc1/11713330450
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B . F a c t u a l a n d  P r oce d u r a l H is t or y  

Clark was fir st  a r rested under  § 644:6 just  over  fifteen  year s ago. In  

J une 2011, he was observed “going from car  to car  . . . t r ying to open  doors” in  

a  parking lot  on  Commercia l St reet  in  Concord. Doc. 1-2 a t  31. When police 

responded, they found Clark “sit t ing in  the dr iver ’s sea t” of a  Chevrolet  

sedan . Id. Upon inquiry by the responding officers, Cla rk admit ted tha t  “he 

did not  know who the owner  of the car  was” and “did not  have permission  to 

be in  the car .” Id. Clark a lso in formed the police tha t  he was car rying a  kn ife. 

Id. He was a r rested and charged with  “prowling” under  § 644:6, as well a s 

cr imina l t respass and being a  felon  in  possession  of a  dangerous weapon.2 Id. 

a t  24-26, 31. The felon-in-possession  cha rge was la ter  dropped, and the 

cr imina l-t respass and prowling cha rges were placed on  file. Id. a t  22-23. 

Somet ime over  the next  yea r , Cla rk became homeless when  h is fa ther  

lost  h is job, leading to their  evict ion . Doc. 1 a t  9. Since then , Clark has led a  

“t ransien t  and er ra t ic life” in  Concord, moving from place to place for  more 

than  th ir teen  years. Id. After  h is evict ion , Clark fir st  moved to “a  field nea r  

The Fr iendly Kitchen  soup kitchen” on  Commercia l St reet . Id. More r ecent ly, 

 
2  In  Apr il 2009, Clark had been  convicted under  RSA § 649-A:3 of 
possession  of ch ild sexua l abuse images in  sta te cour t . Doc. 1 a t  10; Doc. 1-2 
a t  31. In  h is compla in t , he notes tha t  th is convict ion  has impeded h is abilit y 
to secure housing. Doc. 1 a t  10. 

https://nhd-ecf.sso.dcn/doc1/11713330452
https://www.westlaw.com/Document/Ib3b070ee910111d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://nhd-ecf.sso.dcn/doc1/11713330452
https://nhd-ecf.sso.dcn/doc1/11713330452
https://nhd-ecf.sso.dcn/doc1/11713330452
https://nhd-ecf.sso.dcn/doc1/11713330452
https://nhd-ecf.sso.dcn/doc1/11713330452
https://nhd-ecf.sso.dcn/doc1/11713330450
https://nhd-ecf.sso.dcn/doc1/11713330450
https://nhd-ecf.sso.dcn/doc1/11713330450
https://nhd-ecf.sso.dcn/doc1/11713330450
https://nhd-ecf.sso.dcn/doc1/11713330452
https://nhd-ecf.sso.dcn/doc1/11713330452
https://nhd-ecf.sso.dcn/doc1/11713330450
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Clark has lived “on  a  bench  outside of t he Concord Coalit ion  to End 

Homelessness bu ilding” on  Nor th  Main  St reet , “under  a  br idge near  

Manchest er  St reet ,” and “in  the woods” elsewhere in  Concord. Id. In  the 

win ter  months, Clark has spent  evenings a t  an  emergency win ter  shelter  run  

by the Concord Coalit ion  to End Homelessness. Id. a t  10-11. 

While he was homeless, Cla rk a lleges tha t  he was “threa tened with” 

enforcement  of § 644:6 “many t imes.” Id. a t  11. As one example, last  summer , 

Clark reca lls checking an  ou tside ash  t r ay for  usable cigaret tes a t  the Quick 

Stop on  South  Main  St reet  a round 1:00 a .m. Id. While doing so, he a lleges 

tha t  two police officers approached h im on  bicycles and “deta ined h im” while 

they ran  a  warran t  check over  radio. Id. They u lt imately inst ructed h im to 

leave the premises and warned h im, as Clark pu ts it , t ha t  he “could be 

a r rested for  loit er ing” “if he was ou tside a  business when  it  was closed.” Id. 

Simila r ly, over  the last  “couple of years,” Clark has “repea tedly been  told” by 

police officers to “keep moving” or  “move a long” from public a reas including 

Eagle Square, Bicen tennia l Square, and a  parking lot  on  Stor rs St reet . Id. He 

notes tha t , dur ing these encounters, he “felt  tha t  he was not  free to leave” 

unt il given  permission  a fter  t he police r an  warran t  checks. Id. 

Clark’s second a r rest  under  § 644:6 took place du r ing th is per iod of 

homelessness. In  March  2023, police responded to a  repor t  of a  “suspicious 

person” near  the top floor  of a  parking garage on  School St r eet . Doc. 1-2 a t  16. 

https://nhd-ecf.sso.dcn/doc1/11713330450
https://nhd-ecf.sso.dcn/doc1/11713330450
https://nhd-ecf.sso.dcn/doc1/11713330450
https://nhd-ecf.sso.dcn/doc1/11713330450
https://nhd-ecf.sso.dcn/doc1/11713330450
https://nhd-ecf.sso.dcn/doc1/11713330450
https://nhd-ecf.sso.dcn/doc1/11713330450
https://nhd-ecf.sso.dcn/doc1/11713330450
https://nhd-ecf.sso.dcn/doc1/11713330452
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There, the police encountered Clark and another  man, who cla imed tha t  they 

were “just  smoking cigaret tes and ‘staying warm.’” Id. When an  officer  

inquired why the ga rage’s secur ity cameras observed them “smoking 

someth ing out  of t in foil,” the men cla imed tha t  the substance was tobacco. Id. 

La ter , upon  fur ther  inquiry, one of t he men admit ted “tha t  they were lying,” 

sta ted tha t  “they found t in foil on  the ground inside of t he garage with  a  lit t le 

bit  of fen tanyl on  it  tha t  they smoked,” and then  “denied having any more 

drugs on  them.” Id. As the police commenced “fu ll custody a r rest s for  

loiter ing,” however , they uncovered a  small bag of fen tanyl in  the jacket  

pocket  of Clark’s companion . Id. Both  were charged with  “[l]oiter ing and 

prowling” under  § 644:6, and Cla rk’s companion  was addit iona lly charged 

with  possession  of a  cont rolled drug. Id. a t  5, 7. Cla rk was released on  

persona l recognizance with  condit ions tha t  he absta in  from the use of a lcohol 

and drugs and “not  be a t  or  in  any City of Concord parking garages.” Id. a t  6. 

The loiter ing charge was eventua lly dropped. Doc. 1 a t  14. 

In  September  2025, while st ill homeless, Clark brought  th is lawsuit  

cha llenging the const itu t iona lity of § 644:6 under  the Four th  and Four teen th  

Amendments. Id. a t  57-61. Naming New Hampshire’s a t torney genera l as 

defendan t  in  h is officia l capacity, Clark asks th is Cour t  to decla re § 644:6 

unconst it u t iona l and en join  New Hampshire officia ls from enforcing it . Id. a t  

1, 61. He a lso seeks to br ing the case as a  class act ion , moving to cer t ify a  

https://nhd-ecf.sso.dcn/doc1/11713330452
https://nhd-ecf.sso.dcn/doc1/11713330452
https://nhd-ecf.sso.dcn/doc1/11713330452
https://nhd-ecf.sso.dcn/doc1/11713330452
https://nhd-ecf.sso.dcn/doc1/11713330452
https://nhd-ecf.sso.dcn/doc1/11713330452
https://nhd-ecf.sso.dcn/doc1/11713330450
https://nhd-ecf.sso.dcn/doc1/11713330450
https://nhd-ecf.sso.dcn/doc1/11713330450
https://nhd-ecf.sso.dcn/doc1/11713330450
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class of “[a ]ll persons aga inst  whom” the a t torney genera l (t h rough h is 

agents) “is enforcing, or  will enforce, RSA 644:6.” Doc. 4 a t  2. The At torney 

Genera l has objected to class cer t ifica t ion , Doc. 14, and moved to dismiss for  

lack of subject  mat t er  ju r isdict ion  and fa ilu re to sta te a  cla im, Doc. 11. 

While these mot ions were pending, in  December  2025, Clark obta ined 

housing. Doc. 23 a t  11 n .10. Clark’s counsel became aware of th is 

development  a  week la ter  and disclosed it  in  Clark’s object ion  to the At torney 

Genera l’s mot ion  to dismiss. See id. In  h is reply, the At torney Genera l 

marsha ls th is new fact  as addit iona l reason  to doubt  Clark’s standing. See 

Doc. 25 a t  2.  

At  a  hea r ing held th is month , the At torney Genera l agreed tha t  Clark’s 

newfound housing is proper ly under stood to implica t e mootness ra ther  than  

h is th reshold st anding to sue. Addit iona lly, a t  tha t  hear ing, the par t ies each  

proffered fact s cr it ica l to resolving any mootness issue tha t  have not  been  

proper ly presen ted to the Cour t  (or  one another ) in  br iefing to da te. I thus 

concluded tha t  if Cla rk has plausibly established standing as an  in it ia l 

mat ter , supplementa l br iefing on  mootness will be required to address tha t  

rela ted bu t  dist inct  quest ion  of just iciability.  

I I .  STANDAR D OF  R E VIE W 

A defendant  may a t tack the cour t ’s subject  mat t er  ju r isdict ion  through 

a  mot ion  to dismiss pursuant  to Federa l Rule of Civil P rocedure 12(b)(1) 

https://nhd-ecf.sso.dcn/doc1/11713331169
https://nhd-ecf.sso.dcn/cgi-bin/show_multidocs.pl?caseid=66275&arr_de_seq_nums=75&magic_num=&pdf_header=1&hdr=&psf_report=&pdf_toggle_possible=1&exclude_attachments=&zipit=0
https://nhd-ecf.sso.dcn/cgi-bin/show_multidocs.pl?caseid=66275&arr_de_seq_nums=42&magic_num=&pdf_header=1&hdr=&psf_report=&pdf_toggle_possible=1&exclude_attachments=&zipit=0
https://nhd-ecf.sso.dcn/doc1/11713425589
https://nhd-ecf.sso.dcn/doc1/11713425589
https://nhd-ecf.sso.dcn/doc1/11713452769
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either  by cha llenging the facia l sufficiency of the pla in t iff’s ju r isdict iona l 

cla im or  by quest ion ing it s factua l basis. Tor res-Negrón  v. J  & N Recs., LLC, 

504 F .3d 151, 162 (1st  Cir . 2007) (cit ing Fed. R. Civ. P . 12(b)(1)). Facia l 

cha llenges a re eva lua ted using the familia r  plausibilit y standard tha t  applies 

to mot ions to dismiss for  fa ilu re to sta te a  cla im. Gordo-Gonzá lez v. United 

Sta tes, 873 F .3d 32, 35 (1st  Cir . 2017). Under  tha t  standard, dismissa l “is 

appropr ia te on ly when  the fact s adumbra ted in  the pla in t iff’s compla in t , 

t aken  a t  face va lue, fa il” to demonst ra te the cour t ’s ju r isdict ion . Id. 

Factua l cha llenges, however , requir e differen t  t rea tmen t . If the 

relevant  ju r isdict iona l fact s have no bea r ing on  the mer it s of the par t ies’ 

dispute, “the t r ia l cour t  is free to weigh  the evidence and sa t isfy it self as to 

the exist ence of it s power  to hear  the case.” Tor res-Negrón , 504 F .3d a t  163 

(quot ing Lawrence v. Dunbar , 919 F .2d 1525, 1529 (11th  Cir . 1990) (per  

cur iam)). But  if the ju r isdict iona l fact s a re in ter twined with  the mer it s, a  

cour t  ordinar ily must  bor row the st andard for  summary judgment  and gran t  

the mot ion  “only if t he mater ia l ju r isdict iona l fact s a re not  in  dispute and the 

moving par ty is en t it led to preva il as a  mat ter  of law.” Id. (quot ing 

Trentacosta  v. Fron t ier  Pac. Aircra ft  Indus., Inc., 813 F .2d 1553, 1558 (9th  

Cir . 1987)). Otherwise, the case proceeds to t r ia l, a t  which  poin t  ju r isdict ion  

will be r eeva lua ted. Id.  

https://www.westlaw.com/Document/Ida2d7835716911dcab5dc95700b89bde/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_162
https://www.westlaw.com/Document/Ida2d7835716911dcab5dc95700b89bde/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_162
https://www.westlaw.com/Document/ND21529B08CBB11EFA68BF15E5D0D8212/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Icd022490a87111e79e029b6011d84ab0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_35
https://www.westlaw.com/Document/Icd022490a87111e79e029b6011d84ab0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_35
https://www.westlaw.com/Document/Icd022490a87111e79e029b6011d84ab0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_35
https://www.westlaw.com/Document/Ida2d7835716911dcab5dc95700b89bde/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_163
https://www.westlaw.com/Document/I1d4a4dee967111d9a707f4371c9c34f0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_1529
https://www.westlaw.com/Document/I1d4a4dee967111d9a707f4371c9c34f0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_1529
https://www.westlaw.com/Document/Ida2d7835716911dcab5dc95700b89bde/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_163
https://www.westlaw.com/Document/I7f937463950711d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_1558
https://www.westlaw.com/Document/I7f937463950711d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_1558
https://www.westlaw.com/Document/Ida2d7835716911dcab5dc95700b89bde/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_163
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I I I .  ANALYSIS  

 Invoking Rule 12(b)(1), the At torney Genera l moves to dismiss on  

sufficiency grounds, cla iming tha t  Clark lacks st anding to cha llenge New 

Hampsh ire’s an t i-loiter ing law and thus tha t  th is Cour t  lacks subject  mat ter  

ju r isdict ion  to hear  h is su it  under  Ar t icle III of the Const itu t ion . See U.S. 

Const . a r t . III, § 2, cl. 1. The At torney Genera l pr incipa lly disputes whether  

§ 644:6 is likely to be enforced aga inst  Clark in  the fu ture, cast ing doubt  on  

the imminence of any in jury tha t  would thereby r esu lt . While the At torney 

Genera l var iably refers to fact s tha t  may bear  on  the cont inued fitness of 

Clark’s cla ims for  judicia l resolu t ion  since he sued, I begin  by 

“t rea t [ing] . . . separa tely” the “dist inct” quest ion  of whether  Clark had 

standing to sue when  he filed h is lawsuit  in  the fir st  instance. Becker  v. Fed. 

E lect ion  Comm’n, 230 F .3d 381, 386 n .3 (1st  Cir . 2000) (“[W]hile it  is t rue 

tha t  a  pla in t iff must  have a  persona l in t erest  a t  stake th roughout  the 

lit iga t ion  of a  case, such  in terest  is t o be assessed under  the rubr ic of 

standing a t  the commencement  of t he case, and under  the rubr ic of mootness 

thereafter .”); see McCollester  v. City of Keene, 668 F .2d 617, 618 n .3 (1st  Cir . 

1982) (assessing standing “as it  was a t  t he t ime the pla in t iff filed her  

compla in t” and reserving for  separa te ana lysis whether  in t ervening 

developments “render [ed] moot  what  had been  a  live cont roversy”). 

https://1.next.westlaw.com/Document/N9EEAC3409DFA11D8A63DAA9EBCE8FE5A/View/FullText.html?originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://1.next.westlaw.com/Document/N9EEAC3409DFA11D8A63DAA9EBCE8FE5A/View/FullText.html?originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://www.westlaw.com/Document/I697f442c799011d9ac1ffa9f33b6c3b0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_386+n.3
https://www.westlaw.com/Document/I697f442c799011d9ac1ffa9f33b6c3b0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_386+n.3
https://www.westlaw.com/Document/I6ee92b3192de11d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_618+n.3
https://www.westlaw.com/Document/I6ee92b3192de11d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_618+n.3
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 “The ‘[f]ir st  and foremost ’ concern  in  standing ana lysis is the 

requirement  tha t  the pla in t iff establish  an  in jury in  fact .”3 Reddy v. Foster , 

845 F .3d 493, 500 (1st  Cir . 2017) (a ltera t ion  in  or igina l) (quot ing Spokeo, Inc. 

v. Robins, 578 U.S. 330, 338 (2016)). The in jury-in -fact  requ irement  means 

tha t  a  pla in t iff seeking prospect ive r elief must  “a sser t [] a t  the 

commencement  of t he lit iga t ion” a  “r isk  of fu ture harm” tha t  is “sufficien t ly 

imminen t  and subst an t ia l.” Nat ’l Assoc. of Gov’t  Emps. v. Yellen , 120 F .4th  

904, 909-10 (1st  Cir . 2024) (cita t ion  modified). In  the pre-enforcement  

context , a  pla in t iff need not  “await  the consummat ion  of th rea tened in jury to 

obta in  prevent ive relief” so long as the in jury is “cer ta in ly impending.” 

Babbit t  v. Un ited Farm Workers Nat ’l Union , 442 U.S. 289, 298 (1979) 

(quot ing Pennsylvania  v. West  Virgin ia , 262 U.S. 553, 593 (1923)); see a lso 

N.H. Right  to Life Pol. Act ion  Comm. v. Gardner , 99 F .3d 8, 13 (1st  Cir . 1996) 

(“[I]t  is not  necessary tha t  a  person  expose herself to a r r est  or  prosecut ion  

under  a  sta tu t e in  order  to cha llenge tha t  sta tu te in  federa l cour t” because “a  

credible th rea t  of presen t  or  fu ture prosecut ion  it self works an  in jury tha t  is 

sufficien t  to confer  standing[.]”). Ra ther , a  pla in t iff must  “demonst ra te a  

 
3  In jury is one of “a  familia r  t r iad” of standing elements, the other  two of 
which  a re causa t ion  and redressability. Katz v. Persh ing, LLC, 672 F .3d 64, 
71 (1st  Cir . 2012). The defendant  on ly contest s Clark’s sa t isfact ion  of the 
in jury-in-fact  requir ement , and the presen t  record does not  ra ise any doubt  
about  the others. 

https://www.westlaw.com/Document/I66c7dfc0d87f11e6b27be1b44e7e7e5b/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_500
https://www.westlaw.com/Document/I66c7dfc0d87f11e6b27be1b44e7e7e5b/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_500
https://www.westlaw.com/Document/I041b593a1b6011e6a807ad48145ed9f1/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_338
https://www.westlaw.com/Document/I041b593a1b6011e6a807ad48145ed9f1/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_338
https://www.westlaw.com/Document/I01a86af098b211ef9a31efc7c396dcea/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_8173_909
https://www.westlaw.com/Document/I01a86af098b211ef9a31efc7c396dcea/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_8173_909
https://www.westlaw.com/Document/I72eb9a469c9a11d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_298
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1923120353&pubNum=708&originatingDoc=I72eb9a469c9a11d991d0cc6b54f12d4d&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=ccb40107b7ef4325b505334b1c8fa1f6&contextData=(sc.Default)#co_pp_sp_708_663
https://www.westlaw.com/Document/Id07e8486940511d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_13
https://www.westlaw.com/Document/I0e2dc91661fc11e1be29b2facdefeebe/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_71
https://www.westlaw.com/Document/I0e2dc91661fc11e1be29b2facdefeebe/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_71
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rea list ic danger  of susta in ing a  dir ect  in jury as a  resu lt  of the sta tu t e’s 

opera t ion  or  enforcement ,” Babbit t , 442 U.S. a t  298, t ha t  is not  “too 

a t tenua ted or  too specula t ive,” Roe v. Hea ley, 78 F .4th  11, 20 (1st  Cir . 2023). 

 Graded aga inst  th is rubr ic, Cla rk’s cha llenge to § 644:6 readily passes 

the standing test . Far  from specula t ing about  how police would react  if he 

“expose[d]” h imself to poten t ia l prosecu t ion  under  § 644:6, N.H. Right  to Life, 

99 F .3d a t  13, he a lleges with  specificity severa l occasions in  which  he was 

“threa tened with  the law’s enforcement .” Doc. 1 a t  11; see a lso Kolender  v. 

Lawson, 461 U.S. 352, 355 n .3 (1983) (not ing in  dicta  tha t  pla in t iff’s fifteen  

pr ior  stops under  cha llenged sta tu te over  two-yea r  per iod evinced a  “credible 

th rea t” of fu ture stops (cita t ion  modified)). Indeed, the At torney Genera l, for  

h is par t , does not  dispute tha t  § 644:6 supplied the au thor ity to stop Clark on  

var ious occasions while he was homeless and instead “doubles down” on  the 

sta tu te’s enforceability, as Clark notes. See Doc. 23 a t  9; cf. Blum v. Holder , 

744 F .3d 790, 798-99 (1st  Cir . 2014) (finding no standing in  pre-enforcement  

cha llenge where government  “disavowed any in ten t ion  to prosecute pla in t iffs 

for  their  sta ted in tended conduct”). For  Clark, who an t icipa ted when  he fir st  

filed th is lawsu it  tha t  he would con t inue to inhabit  public spaces under  

circumstances akin  to those which  had previously prompted police to confront  

h im under  the auspices of § 644:6, it  was na tura l to in fer  tha t  th is pa t tern  of 

encounter s would cont inue. The cha rging da ta  tha t  Clark appended to h is 

https://www.westlaw.com/Document/I72eb9a469c9a11d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_298
https://www.westlaw.com/Document/Idd8a40b03b0311eebd90d20fa292432a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_8173_20
https://www.westlaw.com/Document/Id07e8486940511d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_13
https://www.westlaw.com/Document/Id07e8486940511d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_13
https://nhd-ecf.sso.dcn/doc1/11713330450
https://www.westlaw.com/Document/Id4d195859c1d11d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_355+n.3
https://www.westlaw.com/Document/Id4d195859c1d11d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_355+n.3
https://nhd-ecf.sso.dcn/doc1/11713425589
https://www.westlaw.com/Document/Ic8d78309a62311e3a659df62eba144e8/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_798
https://www.westlaw.com/Document/Ic8d78309a62311e3a659df62eba144e8/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_798
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compla in t  fur ther  vindica tes th is percept ion , demonst r a t ing the sta tu te’s 

regula r  u se by New Hampsh ire law enforcement , especia lly when  in t eract ing 

with  homeless individua ls like h im. See Doc. 1 a t  32-33; Doc. 29 a t  1-3. 

Accordingly, the “th rea t” of § 644:6’s enforcement  tha t  Clark confronted was 

clear ly a  “credible” one. N.H. Right  to Life, 99 F .3d a t  13. 

 The At torney Genera l’s th ree counterva iling a rguments a re 

unpersuasive. F ir st , the At torney Genera l contends tha t  Cla rk has never  

been  threa tened with  the law’s enforcement  “under  circumstances in  which  

he was engaged in  a  course of const it u t iona lly protected conduct .” Doc. 11-1 

a t  9. To a rgue as much, the At torney Genera l focuses on  Clark’s two ar rest s 

under  § 644:6, in  wh ich  he was a lso engaged in  cr imina l conduct  chargeable 

under  other  sta tu tes, as well as h is encounter  a t  the Quick Stop, wh ich  the 

At torney Genera l suggests involved cr imina l t respassing. Set t ing those th ree 

instances aside, however , the At torney Genera l en t irely ignores Cla rk’s 

separa te and specific a llega t ions of being stopped pursuant  to § 644:6 on  

severa l other  occasions, including “near  the Eagle Square Clock Tower” on  

Nor th  Main  St r eet , “outside the McDonald’s restauran t” on  South  Main  

St reet , and “in  Eagle Square, Bicen tenn ia l Square, and the Market  Basket  

parking lot  on  Stor r s St reet .” Doc. 1 a t  11. Accept ing these a llega t ions as t rue 

and drawing in ferences therefrom in  h is favor , as I must , Gordo-Gonzá lez, 

873 F .3d a t  35, Cla rk has sufficien t ly iden t ified instances in  which  he was 

https://nhd-ecf.sso.dcn/doc1/11713330450
https://nhd-ecf.sso.dcn/doc1/11713482940
https://www.westlaw.com/Document/Id07e8486940511d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_13
https://nhd-ecf.sso.dcn/doc1/11713355094
https://nhd-ecf.sso.dcn/doc1/11713355094
https://nhd-ecf.sso.dcn/doc1/11713330450
https://www.westlaw.com/Document/Icd022490a87111e79e029b6011d84ab0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_35
https://www.westlaw.com/Document/Icd022490a87111e79e029b6011d84ab0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_35
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plausibly th rea tened with  § 644:6’s enforcement  while otherwise engaged in  

innocuous conduct . As a lleged, these instances a t  least  “a rguably” implica te 

h is const itu t iona l r igh ts.4 Babbit t , 442 U.S. a t  298; see Kolender , 461 U.S. a t  

358 (not ing the “const itu t iona l r igh t  to freedom of movemen t”); McCollester  v. 

City of Keene, 586 F . Supp. 1381, 1384-85 (D.N.H. 1984) (iden t ifying 

“freedom of movement” as a  “const itu t iona l r igh t []”). 

 Second, t he At torney Genera l cites the Supreme Cour t ’s landmark 

decision  in  City of Los Angeles v. Lyons, 461 U.S. 95 (1983), and a  decision  

issued in  the Southern  Dist r ict  of New York, D.H. v. City of New York, 309 

 
4  The formula t ion  of t he standing st andard which  suggest s tha t  a  
pla in t iff’s in tended conduct  must  be “arguably a ffected with  a  const it u t iona l 
in terest” pr imar ily sur faces in  cases involving pre-enforcement  cha llenges on  
F ir st  Amendment  grounds, which  t r igger  an  eased in ju ry r equirement  ou t  of 
sensit ivity to an  unenforced st a tu te’s poten t ia l ch illing effect s. See N.H. 
Right  to Life, 99 F .3d a t  13-14 (quot ing Babbit t , 442 U.S. a t  298); Wilson  v. 
Sta te Bar  of Ga ., 132 F .3d 1422, 1428 (11th  Cir . 1998). Whether  tha t  
character ist ic is required of a  pla in t iff’s in tended conduct  in  pre-enforcement  
facia l cha llenges brought  on  other  grounds is unclear . Compare McCollester , 
668 F .2d a t  620 (on ly requir ing non-First  Amendment  pla in t iff, post -Babbit t , 
to show tha t  her  “in tended conduct  [is] a t  least  plausibly with in  the poten t ia l 
reach  of t he sta tu te or  ordinance”) with  Hightower  v. City of Grand Rapids, 
256 F . Supp. 3d 742, 749 (W.D. Mich . 2017) (requ ir ing non-F irst  Amendmen t  
pla in t iff to show “course of conduct  a rguably a ffected with  a  const itu t iona l 
in terest” (cita t ion  modified)). I need not  resolve tha t  uncer ta in ty here, as 
Clark’s conduct  does implica te a  const it u t iona l r igh t  in  any event  and the 
enforcement  of § 644:6 aga inst  h im as of h is compla in t ’s filing was 
sufficien t ly imminent  to sa t isfy even  the “[m]ore st r ingent” in jury 
requirement  in  the non-First  Amendment  context . Nat ’l Rifle Ass’n  of Am. v. 
Magaw, 132 F .3d 272, 285 (6th  Cir . 1997). 

https://www.westlaw.com/Document/I72eb9a469c9a11d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_298
https://www.westlaw.com/Document/Id4d195859c1d11d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_358
https://www.westlaw.com/Document/Id4d195859c1d11d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_358
https://www.westlaw.com/Document/I65f5075b557211d9a99c85a9e6023ffa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_345_1384
https://www.westlaw.com/Document/I65f5075b557211d9a99c85a9e6023ffa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_345_1384
https://www.westlaw.com/Document/I1d1a06f09c9711d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ia86c38905fc911e88808c81b5a222cba/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Id07e8486940511d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_13
https://www.westlaw.com/Document/Id07e8486940511d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_13
https://www.westlaw.com/Document/I72eb9a469c9a11d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_298
https://www.westlaw.com/Document/I419abe4e943811d9a707f4371c9c34f0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1428
https://www.westlaw.com/Document/I419abe4e943811d9a707f4371c9c34f0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1428
https://www.westlaw.com/Document/I6ee92b3192de11d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_620
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F . Supp. 3d 52 (S.D.N.Y. 2018), for  the proposit ion  tha t  Clark’s past  a r rest s 

and other  encounter s with  police pu rsuant  to § 644:6 a lone cannot  form the 

basis for  standing premised on  a  fu ture in jury. Neither  case suppor t s the 

At torney Genera l’s a rgumen t . 

In  Lyons, the Supreme Cour t  dea lt  with  a  cla im brought  by the vict im 

of an  unprompted police bea tdown , in  which  officer s forced the pla in t iff in to 

an  illega l chokehold dur ing a  rou t ine t r a ffic stop. 461 U.S. a t  97-98. The 

pla in t iff subsequent ly brough t  severa l cla ims aga inst  the City of Los Angeles 

and the officers, one of which  sought  “a  preliminary and permanent  

in junct ion  aga inst  t he City bar r ing the use of the cont rol holds.” Id. a t  98. 

The Cour t  held tha t  the pla in t iff lacked standing to br ing tha t  cla im. Id. a t  

105. The Cour t ’s rea soning essen t ia lly tu rned on  the cha in  of cont ingent  

assumpt ions requir ed to predict  tha t  the pla in t iff would aga in  be placed in  a  

chokehold. See id. a t  105-06. In  effect , t he Cour t  r easoned, concluding tha t  a  

simila r  event  would imminen t ly recur  required an  assumpt ion  not  on ly tha t  

the pla in t iff would aga in  encounter  police officers, bu t  a lso tha t  the police 

officers would viola t e City policy by using a  chokehold aga inst  the pla in t iff 

without  r equisite provoca t ion . Id. At  bot tom, the Cour t  concluded it  was “no 

more than  conjecture to suggest  tha t” such  a  sequence of events would occur , 

a t  least  as to tha t  par t icu la r  pla in t iff. Id. a t  108. 

https://www.westlaw.com/Document/Ia86c38905fc911e88808c81b5a222cba/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I1d1a06f09c9711d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_97
https://www.westlaw.com/Document/I1d1a06f09c9711d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_98
https://www.westlaw.com/Document/I1d1a06f09c9711d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_105
https://www.westlaw.com/Document/I1d1a06f09c9711d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_105
https://www.westlaw.com/Document/I1d1a06f09c9711d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_105
https://www.westlaw.com/Document/I1d1a06f09c9711d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_105
https://www.westlaw.com/Document/I1d1a06f09c9711d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_108
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Viewed from it s onset , the same cannot  be sa id of Clark’s ca se. As 

expla ined above, Clark’s a llega t ions provide ample reason  to believe tha t , 

while homeless, he would con t inue to encounter  police in  circumstances tha t  

would t r igger  applica t ion  of § 644:6. The gulf between  Clark and the pla in t iff 

in  Lyons is thus substan t ia l; not  on ly does he a llege h is just ified an t icipa t ion  

tha t  he will aga in  encounter  police, bu t  a lso tha t  he will do so in  precisely the 

circumstances which  a re likely to implica te § 644:6. Even  more sign ifican t ly, 

the At torney Genera l cannot  cla im tha t  the especia lly tenuous logica l leap in  

Lyons is requir ed here—that  a ll officers whom the pla in t iff might  encounter  

would viola te City policy, id. a t  106—because the in jur ious conduct  a lleged is 

compliance with  the law, not  devia t ion  from it . Cla rk simply asks the Cour t  

to assume tha t  New Hampsh ire law enforcement  will cont inue to enforce the 

sta tu te as they have since it s enactment , a  reasonable assumpt ion  fa r  a field 

from the specula t ion  avoided in  Lyons. 

 D.H. is even  less helpfu l to the At torney Genera l. There, the cour t  held 

in  relevant  par t  tha t  severa l pla in t iffs who were a r rest ed under  New York’s 

law aga inst  loiter ing for  purposes of prost itu t ion  could not  demonst r a te a  

credible th rea t  of fu ture in jury based on  their  past  a r rest s. 309 F . Supp. 3d a t  

63, 66. The cour t  pr incipa lly r eached th is conclusion  because the pla in t iffs 

den ied ever  viola t ing the sta tu te (instead a t t r ibu t ing their  past  a r rest s to 

fa lse a llega t ions) and discla imed any in t en t ion  to engage in  fu ture viola t ive 

https://www.westlaw.com/Document/I1d1a06f09c9711d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_106
https://www.westlaw.com/Document/Ia86c38905fc911e88808c81b5a222cba/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7903_66
https://www.westlaw.com/Document/Ia86c38905fc911e88808c81b5a222cba/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7903_66
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conduct . Id. a t  66. Tha t  reasoning simply has no bear ing in  th is case, where 

Clark does not  cla im tha t  h is past  a r rest s or  stops const itu ted 

misapplica t ions of § 644:65 and, a t  lea st  when  he filed su it , Cla rk fu lly 

expected tha t  he would cont inue to engage in  the exact  same conduct  t ha t  

precipita ted h is pr ior  a lleged encoun ters with  police under  the sta tu te. 

 What  is more, t he cour t  in  D.H. specifica lly dist inguished one pla in t iff 

who a lleged “tha t  she ha[d] received a  specific th rea t  by an  officer” tha t  “gir ls 

like [her ]” would be a r rested if caught  “out  a fter  midnight” and a llowed her  

cla im for  in junct ive relief to proceed. Id. a t  67 (second a ltera t ion  in  or igina l). 

Clark makes substan t ia lly the same a llega t ion , asser t ing tha t  when  he was 

deta ined a t  the Quick Stop on  South  Main  St reet , police “told h im tha t  if he 

was ou tside a  business when  it  was closed, he cou ld be a r rested for  loiter ing.” 

Doc. 1 a t  11 (emphasis added). If anyth ing, the individua lized na ture of the 

officers’ t h rea t  and it s explicit  invoca t ion  of the offense cr imina lized by 

§ 644:6 evince an  even  closer  nexus to Clark’s predicted fu tu re in jury than  

the genera lized in t imat ion  tha t  t he cour t  held su fficien t  in  D.H. Indeed, D.H. 

is germane to th is case as persuasive au thor ity—for  the pla in t iff. 

 
5  Indeed, t he gravamen of Cla rk’s vagueness cha llenge is tha t  the sta tu te 
is too unspecific for  an  individua l to know whether  h is or  her  conduct  viola t es 
it . See Doc. 1 a t  42 (“[RSA § 644:6] fa ils to provide not ice to ordinary New 
Hampsh ire resident s of what  circumstances would ‘war ran t  a la rm’ and of 
what  explana t ions could dispel it .”). 

https://www.westlaw.com/Document/Ia86c38905fc911e88808c81b5a222cba/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7903_66
https://www.westlaw.com/Document/Ia86c38905fc911e88808c81b5a222cba/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7903_67
https://nhd-ecf.sso.dcn/doc1/11713330450
https://nhd-ecf.sso.dcn/doc1/11713330450
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 Third and fina lly, the At torney Genera l asser t s t ha t  “the fact  tha t  the 

pla in t iff is homeless does not  crea te a  per  se basis to reasonably fear  fu ture 

prosecut ion” because “[a ]ny person , homeless or  not , could be prosecuted for  a  

viola t ion  of” § 644:6. Doc. 11-1 a t  10. True enough, and indeed, it  appears 

tha t  Cla rk’s fir st  a r rest  under  § 644:6 occur red before he became homeless. 

Doc. 1 a t  9; Doc. 1-2 a t  31. And if Clark could not  poin t  to a  single inst ance in  

which  § 644:6 was enforced aga inst  h im while homeless, h is predict ion  of it s 

fu ture enforcement  in  connect ion  with  h is homelessness might  be less 

credible. But , a s expla ined, Clark does not  purpor t  to invoke a  “per  se” ru le; 

h is predict ion  of fu ture in jury is well suppor ted by the numerous inst ances in  

which  he a lleges tha t  the law was applied to h im specifica lly, as recen t ly as 

the “couple months” preceding h is lawsu it . Doc. 1 a t  11. 

 In  summary, a s of t he t ime he filed h is compla in t , Cla rk met  h is 

burden  of demonst r a t ing a  r ea list ic, imminent  r isk tha t  § 644:6 would be 

enforced aga inst  h im in  the immedia te fu ture. Tha t  in jury was sufficien t  t o 

suppor t  h is standing to seek prospect ive relief a t  the t ime he filed h is lawsuit . 

IV.  CONCLUSION 

 For  the reasons expla ined, I conclude tha t  Clark has standing to br ing 

th is lawsuit .  

Separa t ely, however , the At torney Genera l has a lluded to the 

possibility tha t , regardless of whether  Clark had standing to begin  with , h is 

https://nhd-ecf.sso.dcn/doc1/11713355094
https://nhd-ecf.sso.dcn/doc1/11713330450
https://nhd-ecf.sso.dcn/doc1/11713330452
https://nhd-ecf.sso.dcn/doc1/11713330450
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cla im is moot  now tha t  he is no longer  homeless. Neither  par ty sufficien t ly 

developed th is issue in  br iefing to da te. Even  so, I cannot  proceed to consider  

the par t ies’ mer it s a rguments—either  with  respect  to dismissa l under  Rule 

12(b)(6) or  class cer t ifica t ion—while my jur isdict ion  is in  doubt , as mootness 

bears on  the Cour t ’s sua  spon te obliga t ion  to address it s own jur isdict ion . See 

Br ito v. Gar land, 22 F .4th  240, 247 (1st  Cir . 2021); Ruska i v. P istole, 775 F .3d 

61, 67 (1st  Cir . 2014). 

 Accordingly, the At torney Genera l is hereby ordered to asser t  any 

a rgumen ts for  dismissa l based on  mootness in  a  second mot ion  under  Rule 

12(b)(1) with in  seven  days. Clark is ordered to respond to tha t  mot ion  with in  

seven  days thereaft er . In  the mean t ime, the At torney Genera l’s mot ion  to 

dismiss, Doc. 11, is den ied without  prejudice to the a forement ioned mot ion  

and h is r igh t  to renew any a rguments under  Rule 12(b)(6) in  a  fu ture mot ion  

if the case is not  moot . 

 
SO ORDERED.   
 

       /s/ Paul J . Barbadoro 
       Pau l J . Barbadoro 
       United Sta tes Dist r ict  J udge 
 
August  28, 2026 
 
cc: Counsel of Record 
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